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Item 1.01 Entry into a Material Definitive Agreement.
On March 17, 2020, Beyond Air Ireland Limited (“BAL”), a wholly owned subsidiary of Beyond Air, Inc. (the “Company”) entered into a facility agreement (the
“Facility Agreement”) with certain lenders (individually, a “Lender”, and collectively, the “Lenders”) pursuant to which the Lenders shall loan to BAL up to $25,000,000 in five
tranches of $5,000,000 per tranche at the option of BAL (“Tranches”), provided however that BAL may only utilize Tranches Three through Five following FDA approval of
the Company’s LungFit™ PH product. The loans bear interest at 10% per year and may be prepaid with certain prepayment penalties. Each tranche shall be repaid in
installments commencing June 15, 2023 with all amounts outstanding under any tranche due on March 17, 2025. BAL borrowed the first Tranche on March 17, 2020. The
foregoing description of the Facility Agreement is not complete and is qualified in its entirety by reference to the full text of the Facility Agreement, a copy of which is filed
herewith as Exhibit 10.1 to this Current Report on Form 8-K and is incorporated herein by reference.
Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.
See the description set forth under Item 1.01 above, which is incorporated into this Item 2.03 by reference.
Item 3.02 Unregistered Sales of Equity Securities.
In connection with BAL’s utilization of Tranche One, on March 17, 2020 the Company issued to the Lenders five year warrants (the “Warrants”) to purchase up to
172,187 shares of common stock at an exercise price of $7.26 per share. The Company also agreed to issue to the Lenders additional Warrants to purchase shares of common
stock upon utilization of Tranches Two through Five as set forth below. The Warrants issued upon utilization of Tranches Two through Five shall have an exercise price of the
greater of $3.66 per share or the five day VWAP prior to their respective utilization dates.
●
●

Tranche Two – Warrants to purchase up to 25% of Tranche Two commitment divided by the five day VWAP prior to utilization date
Tranches Three through Five - Warrants to purchase up to 10% of applicable Tranche commitment divided by five day VWAP prior to respective utilization dates

The foregoing description of the Warrants is not complete and is qualified in its entirety by reference to the form of Warrant, a copy of which is filed herewith as Exhibit
4.1 to this Current Report on Form 8-K and is incorporated herein by reference.
Item 9.01. Financial Statements and Exhibits.
(d) Exhibits
Exhibit
No.
10.1
4.1

Description
Facility Agreement, dated as of March 17, 2020
Form of Warrant

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto
duly authorized.
BEYOND AIR, INC.
Date: March 20, 2020

By: /s/ Steven A. Lisi
Steven A. Lisi
Chief Executive Officer

Exhibit 4.1
FORM OF WARRANT
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS.
THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN SECURED BY SUCH SECURITIES.
COMMON STOCK PURCHASE WARRANT
BEYOND AIR, INC.
Total Warrant Shares: _______

Issue Date: __________, _____

THIS COMMON STOCK PURCHASE WARRANT (the “Warrant”) certifies that, for value received, __________ or [their/its] assigns (the “Holder”) is
entitled, upon the terms and subject to the limitations on exercise and the conditions hereinafter set forth, at any time on or after ___________, ____ (the “Initial Exercise
Date”), to subscribe for and purchase from Beyond Air, Inc., a Delaware corporation (the “Company”), at the purchase price of the Exercise Price as defined in Section 2(b) per
one share of Common Stock up to _______ shares1; 2; 3 (as subject to adjustment hereunder, the “Warrant Shares”) of Common Stock at any time on or prior to the close of
business on the five year anniversary of the Issue Date (the “Termination Date”) but not thereafter.
Section 1. Definitions. Capitalized terms used and not otherwise defined herein shall have the meanings set forth in that certain Facility Agreement (the “Agreement”),
dated _____________, 2020, among Beyond Air Ireland Limited and the original lenders signatory thereto.
“Action” means an action, suit, inquiry, notice of violation, proceeding or investigation before or by any court, arbitrator, governmental or administrative
agency or regulatory authority (federal, state, county, local or foreign).
“Affiliate” means any Person that, directly or indirectly through one or more intermediaries, controls or is controlled by or is under common control with a
Person, as such terms are used in and construed under Rule 405 under the Securities Act.
“Business Day” means any day except any Saturday, any Sunday, any day which is a federal legal holiday in the United States or any day on which banking
institutions in the State of New York are authorized or required by law or other governmental action to close.
“Common Stock” means the common stock, par value $0.0001 per share, of the Company.
1 Tranche One – calculated as (i) 25% of (ii) quotient of Tranche 1 Commitment divided by $7.26.
2 Tranche Two – calculated as (i) 25% of (ii) quotient of Tranche 2 Commitment divided by 5 day VWAP prior to Utilisation Date.
3 Tranches Three through Five – calculated as (i) 10% of (ii) quotient of the applicable Tranche commitment divided by 5 day VWAP prior to respective Utilisation Date.
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“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and regulations promulgated thereunder.
“Excluded Securities” means any shares of Common Stock issued or issuable: (i) in connection with any employee benefit plan; (ii) upon exercise of the
Warrants; (iii) upon conversion or exercise of any securities of the Company which are outstanding on the day immediately preceding the date of entry into the
Agreement, provided that the terms of such securities are not amended, modified or changed on or after the date thereof; or (iv) securities issued pursuant to acquisitions
or strategic transactions approved by a majority of the disinterested directors of the Company, provided that any such issuance shall only be to a Person (or to the equity
holders of a Person) which is, itself or through its subsidiaries, an operating company or an owner of an asset in a business synergistic with the business of the Company
and shall provide to the Company additional benefits in addition to the investment of funds, but shall not include a transaction in which the Company is issuing securities
for the purpose of raising capital or to an entity whose primary business is investing in securities.
“Person” means an individual or corporation, partnership, trust, incorporated or unincorporated association, joint venture, limited liability company, joint stock
company, government (or an agency or subdivision thereof) or other entity of any kind.
“Proceeding” means an action, claim, suit, investigation or proceeding (including, without limitation, an informal investigation or partial proceeding, such as a
deposition), whether commenced or threatened.
“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations promulgated thereunder.
“Trading Market” means any of the following markets or exchanges on which the Common Stock is listed or quoted for trading on the date in question: the
NYSE American, the Nasdaq Capital Market, the Nasdaq Global Market, the Nasdaq Global Select Market, the New York Stock Exchange (or any successors to any of
the foregoing).
“Transfer Agent” means Action Stock Transfer Corporation, the current transfer agent of the Company, with a mailing address of 2469 E. Fort Union Blvd.,
Suite 214, Salt Lake City, UT 84121, and any successor transfer agent of the Company.
“VWAP” means, for any date, the price determined by the first of the following clauses that applies: (a) if the Common Stock is then listed or quoted on a
Trading Market, the daily volume weighted average price of the Common Stock for such date (or the nearest preceding date) on the Trading Market on which the
Common Stock is then listed or quoted as reported by Bloomberg L.P. (based on a Trading Day from 9:30 a.m. (New York City time) to 4:02 p.m. (New York City
time)), (b) if OTCQB or OTCQX is not a Trading Market, the volume weighted average price of the Common Stock for such date (or the nearest preceding date) on
OTCQB or OTCQX as applicable, (c) if the Common Stock is not then listed or quoted for trading on OTCQB or OTCQX and if prices for the Common Stock are then
reported in the “Pink Sheets” published by OTC Markets, Inc. (or a similar organization or agency succeeding to its functions of reporting prices), the most recent bid
price per share of the Common Stock so reported, or (d) in all other cases, the fair market value of a share of Common Stock as determined by an independent appraiser
selected in good faith by the Holders of a majority in interest of the Securities then outstanding and reasonably acceptable to the Company, the fees and expenses of
which shall be paid by the Company.
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Section 2. Exercise.
a) Exercise of Warrant. Exercise of the purchase rights represented by this Warrant may be made in whole or in part, at any time or times on or after the Initial Exercise
Date and on or before the Termination Date by delivery to the Company (or such other office or agency of the Company as it may designate by notice in writing to the registered
Holder at the address of the Holder appearing on the books of the Company) of a duly executed facsimile copy (or e-mail attachment) of the Notice of Exercise in the form
attached hereto as Exhibit A and within three (3) Trading Days of the date said Notice of Exercise is delivered to the Company, the Company shall have received payment of the
aggregate Exercise Price of the shares thereby purchased by wire transfer or cashier’s check drawn on a United States bank.
No ink-original Notice of Exercise shall be required, nor shall any medallion guarantee (or other type of guarantee or notarization) of any Notice of Exercise form be required.
Notwithstanding anything herein to the contrary, the Holder shall not be required to physically surrender this Warrant to the Company until the Holder has received all of the
Warrant Shares available hereunder and the Warrant has been exercised in full, in which case, the Holder shall surrender this Warrant to the Company for cancellation within
three (3) Trading Days of the date the final Notice of Exercise is delivered to the Company. Partial exercises of this Warrant resulting in issuances of a portion of the total
number of Warrant Shares available hereunder shall have the effect of lowering the outstanding number of Warrant Shares issuable hereunder in an amount equal to the
applicable number of Warrant Shares issued. The Holder and the Company shall maintain records showing the number of Warrant Shares issued and the date of such issuances.
The Company shall deliver any objection to any Notice of Exercise within two (2) Business Days of receipt of such notice. The Holder and any assignee, by acceptance of
this Warrant, acknowledge and agree that, by reason of the provisions of this paragraph, following the purchase of a portion of the Warrant Shares hereunder, the
number of Warrant Shares available for purchase hereunder at any given time may be less than the amount stated on the face hereof.
b) Exercise Price. The exercise price per share of the Common Stock under this Warrant shall be $____,4; 5 subject to adjustment hereunder (the “Exercise Price”).
c) Mechanics of Exercise.
i. Delivery of Warrant Shares Upon Exercise. Warrant Shares issued hereunder shall be transmitted by the Transfer Agent to the Holder by crediting the account of the
Holder’s or its designee’s balance account with The Depository Trust Company through its Deposit or Withdrawal at Custodian system (“ DWAC”) if the Company is then a
participant in such system and either (A) there is an effective registration statement permitting the issuance of the Warrant Shares to or resale of the Warrant Shares by the
Holder or (B) the Warrant Shares are eligible for resale by the Holder pursuant to Rule 144, and otherwise by physical delivery of a certificate, registered in the Company’s
share register in the name of the Holder or its designee, for the number of Warrant Shares to which the Holder is entitled pursuant to such exercise to the address specified by the
Holder in the Notice of Exercise by the date that is three (3) Trading Days after the delivery to the Company of the Notice of Exercise (such date, the “Warrant Share Delivery
Date”). The Warrant Shares shall be deemed to have been issued, and Holder or any other Person so designated to be named therein shall be deemed to have become a holder of
record of such shares for all purposes, as of the date the Warrant has been exercised, with payment to the Company of the Exercise Price and all taxes required to be paid by the
Holder, if any, having been paid.
ii. Delivery of New Warrants Upon Exercise. If, with respect to the Warrant Shares, this Warrant shall have been exercised in part, the Company shall, at the request of
a Holder and upon surrender of this Warrant certificate, at the time of delivery of the Warrant Shares, deliver to the Holder a new Warrant evidencing the rights of the Holder to
purchase the unpurchased Warrant Shares called for by this Warrant, which new Warrant shall in all other respects be identical with this Warrant.
4 Tranche One - Insert $7.26.
5 Tranche Two through Five – Insert the greater of the 5-day VWAP prior to the Utilisation Date for each Tranche or $3.66
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iii. Rescission Rights. If the Company fails to cause the Transfer Agent to transmit to the Holder the Warrant Shares pursuant to Section 2(c)(i) by the Warrant Share
Delivery Date, then the Holder will have the right to rescind such exercise.
iv. No Fractional Shares or Scrip. No fractional shares or scrip representing fractional shares shall be issued upon the exercise of this Warrant. As to any fraction of a
share which the Holder would otherwise be entitled to purchase upon such exercise, the Company shall, at its election, either pay a cash adjustment in respect of such final
fraction in an amount equal to such fraction multiplied by the Exercise Price or round up to the next whole share.
v. Charges, Taxes and Expenses. Any issue or transfer tax or other incidental expense in respect of the issuance of Warrant Shares shall be paid by the Holder, and
such Warrant Shares shall be issued in the name of the Holder or in such name or names as may be directed by the Holder; provided, further, that in the event that Warrant
Shares are to be issued in a name other than the name of the Holder, this Warrant when surrendered for exercise shall be accompanied by the Assignment Form attached hereto
as Exhibit B duly executed by the Holder and the Company may require, as a condition thereto, the payment of a sum sufficient to reimburse it for any transfer tax incidental
thereto. The Company shall pay all Transfer Agent fees required for processing of any Notice of Exercise and all fees to the Depository Trust Company (or another established
clearing corporation performing similar functions) required for electronic delivery of the Warrant Shares; provided however, that same-day processing and delivery shall not be
required.
d) Holder’s Exercise Limitations. The Company shall not effect any exercise of this Warrant, and a Holder shall not have the right to exercise any portion of this
Warrant, pursuant to Section 2 or otherwise, to the extent that after giving effect to such issuance after exercise as set forth on the applicable Notice of Exercise, the Holder
(together with the Holder’s Affiliates, and any other Persons acting as a group together with the Holder or any of the Holder’s Affiliates), would beneficially own in excess of
the Beneficial Ownership Limitation (as defined below). For purposes of this Section 2(d), beneficial ownership shall be calculated in accordance with Section 13(d) of the
Exchange Act and the rules and regulations promulgated thereunder. The Holder acknowledges that the Company is not representing to the Holder that such calculation is in
compliance with Section 13(d) of the Exchange Act and the Holder is solely responsible for any schedules required to be filed in accordance therewith. To the extent that the
limitation contained in this Section 2(d) applies, the determination of whether this Warrant is exercisable (in relation to other securities owned by the Holder together with any
Affiliates) and of which portion of this Warrant is exercisable shall be in the sole discretion of the Holder, and the submission of a Notice of Exercise shall be deemed to be the
Holder’s determination of whether this Warrant is exercisable (in relation to other securities owned by the Holder together with any Affiliates) and of which portion of this
Warrant is exercisable, in each case subject to the Beneficial Ownership Limitation, and the Company shall have no obligation to verify or confirm the accuracy of such
determination. In addition, a determination as to any group status as contemplated above shall be determined in accordance with Section 13(d) of the Exchange Act and the rules
and regulations promulgated thereunder. For purposes of this Section 2(d), in determining the number of outstanding shares of Common Stock, a Holder may rely on the number
of outstanding shares of Common Stock as reflected in (A) the Company’s most recent periodic or annual report filed with the Commission, as the case may be, (B) a more
recent public announcement by the Company or (C) a more recent written notice by the Company or the Transfer Agent setting forth the number of shares of Common Stock
outstanding. Upon the written or oral request of a Holder, the Company shall within two Trading Days confirm orally and in writing to the Holder the number of shares of
Common Stock then outstanding. In any case, the number of outstanding shares of Common Stock shall be determined after giving effect to the conversion or exercise of
securities of the Company, including this Warrant, by the Holder or its Affiliates since the date as of which such number of outstanding shares of Common Stock was reported.
The “Beneficial Ownership Limitation” shall be 9.99% of the number of shares of the Common Stock outstanding immediately after giving effect to the issuance of shares of
Common Stock issuable upon exercise of this Warrant. The Holder, upon notice to the Company, may increase or decrease the Beneficial Ownership Limitation provisions of
this Section 2(d), provided that the Beneficial Ownership Limitation in no event exceeds 9.99% of the number of shares of the Common Stock outstanding immediately after
giving effect to the issuance of shares of Common Stock upon exercise of this Warrant held by the Holder and the provisions of this Section 2(d) shall continue to apply. Any
increase in the Beneficial Ownership Limitation will not be effective until the 61st day after such notice is delivered to the Company. The provisions of this paragraph shall be
construed and implemented in a manner otherwise than in strict conformity with the terms of this Section 2(d) to correct this paragraph (or any portion hereof) which may be
defective or inconsistent with the intended Beneficial Ownership Limitation herein contained or to make changes or supplements necessary or desirable to properly give effect
to such limitation. The limitations contained in this paragraph shall apply to a successor holder of this Warrant.
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Section 3. Certain Adjustments.
a) Stock Dividends and Splits. If the Company, at any time while this Warrant is outstanding: (i) subdivides outstanding shares of Common Stock into a larger number
of shares, (ii) combines (including by way of reverse stock split) outstanding shares of Common Stock into a smaller number of shares or (iii) issues by reclassification of
shares of the Common Stock any shares of capital stock of the Company, then in each case the Exercise Price shall be multiplied by a fraction of which the numerator shall be
the number of shares of Common Stock (excluding treasury shares, if any) outstanding immediately before such event and of which the denominator shall be the number of
shares of Common Stock outstanding immediately after such event, and the number of shares issuable upon exercise of this Warrant shall be proportionately adjusted such that
the aggregate Exercise Price of this Warrant shall remain unchanged. Any adjustment made pursuant to this Section 3(a) shall become effective immediately after the record
date for the determination of stockholders entitled to receive such dividend or distribution and shall become effective immediately after the effective date in the case of a
subdivision, combination or re-classification.
b) New Issuances of Securities. If the Company, at any time while this Warrant is outstanding issues or sells any shares of Common Stock for a consideration per share
(the “New Issuance Price”) less than a price (the “Applicable Price”) equal to the Exercise Price in effect immediately prior to such issue or sale or deemed issuance or sale (the
foregoing a “Dilutive Issuance”), then immediately after such Dilutive Issuance, the Exercise Price then in effect shall be reduced to an amount equal to the New Issuance Price.
If the Company in any manner grants or sells any securities convertible or exercisable into Common Stock (each, a “Convertible Security”) either alone or in connection with
the issue and sale of Common Stock, and the lowest price per share for which one share of Common Stock is issuable upon the conversion or exercise of any such Convertible
Security is less than the Applicable Price, then such share of Common Stock shall be deemed to be outstanding and to have been issued and sold by the Company at the time of
the granting or sale of such Convertible Security for such price per share. The adjustment provisions of this Section 3(b) shall not apply to issuances or sales of Excluded
Securities and in no event shall the New Issuance Price be lower than $3.66 per share, as adjusted for stock splits, combinations or reclassifications.
5

c) Fundamental Transaction. If, at any time while this Warrant is outstanding, (i) the Company, directly or indirectly, in one or more related transactions effects any
merger or consolidation of the Company with or into another Person, (ii) the Company, directly or indirectly, effects any sale, lease, license, assignment, transfer, conveyance or
other disposition of all or substantially all of its assets in one or a series of related transactions, (iii) any, direct or indirect, purchase offer, tender offer or exchange offer
(whether by the Company or another Person) is completed pursuant to which holders of Common Stock are permitted to sell, tender or exchange their shares for other securities,
cash or property and has been accepted by the holders of 50% or more of the outstanding Common Stock, (iv) the Company, directly or indirectly, in one or more related
transactions effects any reclassification, reorganization or recapitalization of the Common Stock or any compulsory share exchange pursuant to which the Common Stock is
effectively converted into or exchanged for other securities, cash or property, or (v) the Company, directly or indirectly, in one or more related transactions consummates a stock
or share purchase agreement or other business combination (including, without limitation, a reorganization, recapitalization, spin-off or scheme of arrangement) with another
Person or group of Persons whereby such other Person or group acquires more than 50% of the outstanding shares of Common Stock (not including any shares of Common
Stock held by the other Person or other Persons making or party to, or associated or affiliated with the other Persons making or party to, such stock or share purchase agreement
or other business combination) (each a “Fundamental Transaction”), then, upon any subsequent exercise of this Warrant, the Holder shall have the right to receive, for each
Warrant Share that would have been issuable upon such exercise immediately prior to the occurrence of such Fundamental Transaction, at the option of the Holder (without
regard to any limitation in Section 2(d) on the exercise of this Warrant), the number of shares of Common Stock of the successor or acquiring corporation or of the Company, if
it is the surviving corporation, and any additional consideration (the “Alternate Consideration”) receivable as a result of such Fundamental Transaction by a holder of the
number of shares of Common Stock for which this Warrant is exercisable immediately prior to such Fundamental Transaction (without regard to any limitation in Section 2(d)
on the exercise of this Warrant). For purposes of any such exercise, the determination of the Exercise Price shall be appropriately adjusted to apply to such Alternate
Consideration based on the amount of Alternate Consideration issuable in respect of one share of Common Stock in such Fundamental Transaction, and the Company shall
apportion the Exercise Price among the Alternate Consideration in a reasonable manner reflecting the relative value of any different components of the Alternate Consideration.
If holders of Common Stock are given any choice as to the securities, cash or property to be received in a Fundamental Transaction, then the Holder shall be given the same
choice as to the Alternate Consideration it receives upon any exercise of this Warrant following such Fundamental Transaction. The Company shall cause any successor entity
in a Fundamental Transaction in which the Company is not the survivor (the “Successor Entity”) to assume in writing all of the obligations of the Company under this Warrant
and the other Transaction Documents in accordance with the provisions of this Section 3(c) pursuant to written agreements in form and substance reasonably satisfactory to the
Holder and approved by the Holder (without unreasonable delay) prior to such Fundamental Transaction and shall, at the option of the Holder, deliver to the Holder in exchange
for this Warrant a security of the Successor Entity evidenced by a written instrument substantially similar in form and substance to this Warrant which is exercisable for a
corresponding number of shares of capital stock of such Successor Entity (or its parent entity) equivalent to the shares of Common Stock acquirable and receivable upon
exercise of this Warrant (without regard to any limitations on the exercise of this Warrant) prior to such Fundamental Transaction, and with an exercise price which applies the
exercise price hereunder to such shares of capital stock (but taking into account the relative value of the shares of Common Stock pursuant to such Fundamental Transaction and
the value of such shares of capital stock, such number of shares of capital stock and such exercise price being for the purpose of protecting the economic value of this Warrant
immediately prior to the consummation of such Fundamental Transaction), and which is reasonably satisfactory in form and substance to the Holder. Upon the occurrence of
any such Fundamental Transaction, the Successor Entity shall succeed to, and be substituted for (so that from and after the date of such Fundamental Transaction, the provisions
of this Warrant and the other Transaction Documents referring to the “Company” shall refer instead to the Successor Entity), and may exercise every right and power of the
Company and shall assume all of the obligations of the Company under this Warrant and the other Transaction Documents with the same effect as if such Successor Entity had
been named as the Company herein.
d) Calculations. All calculations under this Section 3 shall be made to the nearest cent or the nearest 1/100th of a share, as the case may be. For purposes of this Section
3, the number of shares of Common Stock deemed to be issued and outstanding as of a given date shall be the sum of the number of shares of Common Stock (excluding
treasury shares, if any) issued and outstanding.
e) Notice to Holder. Whenever the Exercise Price is adjusted pursuant to any provision of this Section 3, the Company shall promptly mail to the Holder a notice
setting forth the Exercise Price after such adjustment and any resulting adjustment to the number of Warrant Shares and setting forth a brief statement of the facts requiring such
adjustment.
Section 4. Compliance with Securities Act.
a) Agreement to Comply with the Securities Act; Legend. The Holder, by acceptance of this Warrant, agrees to comply in all respects with the provisions of this Section
4 and the restrictive legend requirements set forth on the face of this Warrant and further agrees that such Holder shall not offer, sell or otherwise dispose of this Warrantor any
Warrant Shares to be issued upon exercise hereof except under circumstances that will not result in a violation of the Securities Act. This Warrant and all Warrant Shares issued
upon exercise of this Warrant (unless registered under the Securities Act) shall be stamped or imprinted with a legend in substantially the following form:
NEITHER THIS SECURITY NOR THE SECURITIES FOR WHICH THIS SECURITY IS EXERCISABLE HAVE BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION OR THE SECURITIES COMMISSION OF ANY STATE IN RELIANCE UPON AN EXEMPTION FROM REGISTRATION UNDER THE
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD EXCEPT PURSUANT TO AN
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR PURSUANT TO AN AVAILABLE EXEMPTION FROM, OR IN A TRANSACTION
NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND IN ACCORDANCE WITH APPLICABLE STATE SECURITIES LAWS.
THIS SECURITY AND THE SECURITIES ISSUABLE UPON EXERCISE OF THIS SECURITY MAY BE PLEDGED IN CONNECTION WITH A BONA FIDE
MARGIN ACCOUNT OR OTHER LOAN SECURED BY SUCH SECURITIES.
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b ) Representations of the Holder. In connection with the issuance of this Warrant, the Holder specifically represents, as of the date hereof, to the Company by
acceptance of this Warrant as follows:
i.

The Holder is an “accredited investor” as defined in Rule 501(a) of Regulation D promulgated under the Securities Act. The Holder is acquiring this Warrant
and the Warrant Shares to be issued upon exercise hereof for investment for its own account and not with a view towards, or for resale in connection with, the
public sale or distribution of this Warrant or the Warrant Shares, except pursuant to sales registered or exempted under the Securities Act.

ii.

The Holder understands and acknowledges that this Warrant and the Warrant Shares to be issued upon exercise hereof are “restricted securities” under the
federal securities laws inasmuch as they are being acquired from the Company in a transaction not involving a public offering and that, under such laws and
applicable regulations, such securities may be resold without registration under the Securities Act only in certain limited circumstances. In addition, the Holder
represents that it is familiar with Rule 144 under the Securities Act, as presently in effect, and understands the resale limitations imposed thereby and by the
Securities Act.

iii.

The Holder acknowledges that it can bear the economic and financial risk of its investment for an indefinite period, and has such knowledge and experience in
financial or business matters that it is capable of evaluating the merits and risks of the investment in the Warrant and the Warrant Shares. The Holder has had an
opportunity to ask questions and receive answers from the Company regarding the terms and conditions of the offering of the Warrant and the business,
properties, prospects and financial condition of the Company.

c) Warrant Register. The Company shall register this Warrant, upon records to be maintained by the Company for that purpose (the “Warrant Register”), in the name of
the record Holder hereof from time to time. The Company may deem and treat the registered Holder of this Warrant as the absolute owner hereof for the purpose of any exercise
hereof or any distribution to the Holder, and for all other purposes, absent actual notice to the contrary.
Section 5. Miscellaneous.
a) No Rights as Stockholder Until Exercise. This Warrant does not entitle the Holder to any voting rights, dividends or other rights as a stockholder of the Company
prior to the exercise hereof as set forth in Section 2(c)(i), except as expressly set forth in Section 3.
b) Loss, Theft, Destruction or Mutilation of Warrant. The Company covenants that upon receipt by the Company of evidence reasonably satisfactory to it of the loss,
theft, destruction or mutilation of this Warrant or any stock certificate relating to the Warrant Shares, and in case of loss, theft or destruction, of indemnity or security
reasonably satisfactory to it (which, in the case of the Warrant, shall not include the posting of any bond), and upon surrender and cancellation of such Warrant or stock
certificate, if mutilated, the Company will make and deliver a new Warrant or stock certificate of like tenor and dated as of such cancellation, in lieu of such Warrant or stock
certificate.
c) Saturdays, Sundays, Holidays, etc. If the last or appointed day for the taking of any action or the expiration of any right required or granted herein shall not be a
Business Day, then, such action may be taken or such right may be exercised on the next succeeding Business Day.
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d) Authorized Shares.
The Company covenants that, during the period the Warrant is outstanding, it will reserve from its authorized and unissued Common Stock a sufficient number of
shares to provide for the issuance of the Warrant Shares upon the exercise of any rights under this Warrant. The Company further covenants that its issuance of this Warrant
shall constitute full authority to its officers who are charged with the duty of issuing the necessary Warrant Shares upon the exercise of the rights under this Warrant. The
Company will take all such reasonable action as may be necessary to assure that such Warrant Shares may be issued as provided herein without violation of any applicable law
or regulation, or of any requirements of the Trading Market upon which the Common Stock may be listed. The Company covenants that all Warrant Shares which may be
issued upon the exercise of the rights represented by this Warrant will, upon exercise of the rights represented by this Warrant and payment for such Warrant Shares in
accordance herewith, be duly authorized, validly issued, fully paid and nonassessable and free from all taxes, liens and charges created by the Company in respect of the issue
thereof (other than taxes in respect of any transfer occurring contemporaneously with such issue).
Except and to the extent as waived or consented to by the Holder, the Company shall not by any action, including, without limitation, amending its certificate of
incorporation or through any reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid
the observance or performance of any of the terms of this Warrant, but will at all times in good faith assist in the carrying out of all such terms and in the taking of all such
actions as may be necessary or appropriate to protect the rights of Holder as set forth in this Warrant against impairment. Without limiting the generality of the foregoing, the
Company will (i) not increase the par value of any Warrant Shares above the amount payable therefor upon such exercise immediately prior to such increase in par value, (ii)
take all such action as may be necessary or appropriate in order that the Company may validly and legally issue fully paid and nonassessable Warrant Shares upon the exercise
of this Warrant and (iii) use commercially reasonable efforts to obtain all such authorizations, exemptions or consents from any public regulatory body having jurisdiction
thereof, as may be, necessary to enable the Company to perform its obligations under this Warrant.
Before taking any action which would result in an adjustment in the number of Warrant Shares for which this Warrant is exercisable or in the Exercise Price, the
Company shall obtain all such authorizations or exemptions thereof, or consents thereto, as may be necessary from any public regulatory body or bodies having jurisdiction
thereof.
f) Jurisdiction. All questions concerning the construction, validity, enforcement and interpretation of the Warrant shall be governed by and construed and enforced in
accordance with the internal laws of the State of New York, without regard to the principles of conflicts of law thereof. Each party agrees that all legal Proceedings In case any
Option is issued in connection with the issue or sale of other securities of the Company (which may include other Options), together comprising one integrated transaction, (x)
the Options will be deemed to have been issued for the Option Value of such Options and (y) the other securities issued or sold in such integrated transaction shall be deemed to
have been issued or sold for the difference of (I) the aggregate consideration received by the Company less any consideration paid or payable by the Company pursuant to the
terms of such other securities of the Company, less (II) the Option Value of such Options. concerning the interpretations, enforcement and defense of the transactions
contemplated by this Agreement and any other Warrant (whether brought against a party hereto or its respective affiliates, directors, officers, shareholders, partners, members,
employees or agents) shall be commenced exclusively in the state and federal courts sitting in the City of New York. Each party hereby irrevocably submits to the exclusive
jurisdiction of the state and federal courts sitting in the City of New York, Borough of Manhattan for the adjudication of any dispute hereunder or in connection herewith or with
any transaction contemplated hereby or discussed herein (including with respect to the enforcement of any of the Warrant), and hereby irrevocably waives, and agrees not to
assert in any Action or Proceeding, any claim that it is not personally subject to the jurisdiction of any such court, that such Action or Proceeding is improper or is an
inconvenient venue for such Proceeding. Each party hereby irrevocably waives personal service of process and consents to process being served in any such Action or
Proceeding by mailing a copy thereof via registered or certified mail or overnight delivery (with evidence of delivery) to such party at the address in effect for notices to it under
this Agreement and agrees that such service shall constitute good and sufficient service of process and notice thereof. Nothing contained herein shall be deemed to limit in any
way any right to serve process in any other manner permitted by law. If any party shall commence an Action or Proceeding to enforce any provisions of the Warrant, then, in
addition to the obligations of the Company under Section 4.8, the prevailing party in such Action or Proceeding shall be reimbursed by the non-prevailing party for its
reasonable attorneys’ fees and other costs and expenses incurred with the investigation, preparation and prosecution of such Action or Proceeding.
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g) Restrictions. The Holder acknowledges that the Warrant Shares acquired upon the exercise of this Warrant, if not registered, will have restrictions upon resale
imposed by state and federal securities laws.
h) Notices. Any and all notices or other communications or deliveries required or permitted to be provided hereunder shall be in writing and shall be deemed given and
effective on the earliest of: (a) the time of transmission, if such notice or communication is delivered via facsimile at the facsimile number or email attachment at the email
address as set forth on the signature pages attached hereto at or prior to 5:30 p.m. (New York City time) on a Trading Day, (b) the next Trading Day after the time of
transmission, if such notice or communication is delivered via facsimile at the facsimile number or email attachment at the email address as set forth on the signature pages
attached hereto on a day that is not a Trading Day or later than 5:30 p.m. (New York City time) on any Trading Day, (c) the third (3rd) Trading Day following the date of
mailing, if sent by U.S. nationally recognized overnight courier service or (d) upon actual receipt by the party to whom such notice is required to be given. The addresses for
such notices and communications shall be as set forth here:
Beyond Air, Inc.
825 East Gate Blvd., Suite 320
Garden City, NY 11530
Attention: Corporate Secretary
[Holder]
[insert notice address and contact]
i) Limitation of Liability. No provision hereof, in the absence of any affirmative action by the Holder to exercise this Warrant to purchase Warrant Shares, and no
enumeration herein of the rights or privileges of the Holder, shall give rise to any liability of the Holder for the purchase price of any Common Stock or as a stockholder of the
Company, whether such liability is asserted by the Company or by creditors of the Company.
j) Remedies. The Holder, in addition to being entitled to exercise all rights granted by law, including recovery of damages, will be entitled to specific performance of
its rights under this Warrant. The Company agrees that monetary damages would not be adequate compensation for any loss incurred by reason of a breach by it of the
provisions of this Warrant and hereby agrees to waive and not to assert the defense in any action for specific performance that a remedy at law would be adequate.
k) Successors and Assigns. Subject to applicable securities laws, this Warrant and the rights and obligations evidenced hereby shall inure to the benefit of and be
binding upon the successors and permitted assigns of the Company and the successors and permitted assigns of Holder. The provisions of this Warrant are intended to be for the
benefit of any Holder from time to time of this Warrant and shall be enforceable by the Holder or holder of Warrant Shares.
l) Amendment. This Warrant may be modified or amended or the provisions hereof waived with the written consent of the Company and the Holder.
m) Severability. Wherever possible, each provision of this Warrant shall be interpreted in such manner as to be effective and valid under applicable law, but if any
provision of this Warrant shall be prohibited by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, without
invalidating the remainder of such provisions or the remaining provisions of this Warrant.
n) Headings. The headings used in this Warrant are for the convenience of reference only and shall not, for any purpose, be deemed a part of this Warrant.
********************
(Signature Page Follows)
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IN WITNESS WHEREOF, the Company has caused this Warrant to be executed by its officer thereunto duly authorized as of the date first above indicated.
BEYOND AIR, INC.
By:
Name: Steven Lisi
Title: Chief Executive Officer
Accepted and agreed,
[HOLDER NAME]
By:
Name:
Title:
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EXHIBIT A
NOTICE OF EXERCISE
TO:

BEYOND AIR, INC.

(1) The undersigned hereby elects to purchase ________ Warrant Shares of the Company pursuant to the terms of the attached Warrant (only if exercised in
full), and tenders herewith payment of the exercise price in full, together with all applicable transfer taxes, if any.
(2) Payment shall take the form of lawful money of the United States.
(3) Please issue said Warrant Shares in the name of the undersigned or in such other name as is specified below:
_______________________________
The Warrant Shares shall be delivered to the following DWAC Account Number or to the following mailing address:
_______________________________
_______________________________
_______________________________
(4) Accredited Investor. The undersigned is an “accredited investor” as defined in Regulation D promulgated under the Securities Act of 1933, as amended.
[SIGNATURE OF HOLDER]
Name of Investing Entity: ___________________________________________________________________________
Signature of Authorized Signatory of Investing Entity: _____________________________________________________
Name of Authorized Signatory: _______________________________________________________________________
Title of Authorized Signatory: ________________________________________________________________________
Date: ___________________________________________________________________________________________
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EXHIBIT B
ASSIGNMENT FORM
(To assign the foregoing Warrant, execute this form and supply required information. Do not use this form to purchase shares.)
FOR VALUE RECEIVED, the foregoing Warrant and all rights evidenced thereby are hereby assigned to
Name:
(Please Print)
Address:
(Please Print)
Phone Number:
Email Address:
Dated: _______________ __, ______
Holder’s Signature: _______________
Holder’s Address: _______________
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THIS AGREEMENT is dated

March 2020 and made between:

(1)

BEYOND AIR IRELAND LIMITED a company incorporated in Ireland with registered number 667937 as borrower (the “Borrower”); and

(2)

THE PERSONS listed in Schedule 1 (The Original Lenders) as lenders (the “Original Lenders”).

IT IS AGREED as follows:
SECTION 1
INTERPRETATION
1.

DEFINITIONS AND INTERPRETATION
1.1

Definitions
In this Agreement:
“Affiliate” means, in relation to any person, a Subsidiary of that person or a Holding Company of that person or any other Subsidiary of that Holding
Company.
“Assignment Agreement” means an agreement substantially in the form set out in Schedule 5 (Form of Assignment Agreement) or any other form agreed
between the relevant assignor and assignee.
“Authorisation” means an authorisation, consent, approval, resolution, licence, exemption, filing, notarisation or registration.
“Availability Period” means:
(a)

in relation to Tranche 1, the period from and including the date of this Agreement to and including the date falling two years after the date of this
Agreement (unless a later date is otherwise agreed between the Borrower and the Lenders); and

(b)

in relation to Tranches 2 to 5, the period from and including the date of first Utilisation of Tranche 1 to and including the date falling two years after the
date of this Agreement (unless a later date is otherwise agreed between the Borrower and the Lenders).

“Available Commitment” means a Lender’s Commitment minus:
(a)

the amount of its participation in any outstanding Loans; and

(b)

in relation to any proposed Loan, the amount of its participation in any other Loans that are due to be made on or before the proposed Utilisation Date.

“Available Facility” means the aggregate for the time being of each Lender’s Available Commitment.
“Business Day” means a day (other than a Saturday or Sunday or public holiday) on which banks are open for general business in Dublin, New York and:
(a)

(in relation to any date for payment or purchase of a currency other than euro) the principal financial centre of the country of that currency; or
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(b)

(in relation to any date for payment or purchase of euro) any TARGET Day.

“Commitment” a Tranche 1 Commitment, a Tranche 2 Commitment, a Tranche 3 Commitment, a Tranche 4 Commitment or a Tranche 5 Commitment.
“Companies Act” means the Companies Act 2014.
“Confidential Information” means all information relating to the Borrower, the Group, the Finance Documents or the Facility of which a Lender becomes
aware in its capacity as, or for the purpose of becoming, a Lender or which is received by a Lender in relation to, or for the purpose of becoming a Lender from
either:
(a)

any member of the Group or any of its advisers; or

(b)

another Lender, if the information was obtained by that Lender directly or indirectly from any member of the Group or any of its advisers

in whatever form, and includes information given orally and any document, electronic file or any other way of representing or recording information which
contains or is derived or copied from such information but excludes information that:
(i)

i s or becomes public information other than as a direct or indirect result of any breach by that Lender of Clause 29 (Confidential
Information); or

(ii)

is identified in writing at the time of delivery as non-confidential by any member of the Group or any of its advisers; or

(iii)

is known by that Lender before the date the information is disclosed to it in accordance with paragraphs (a) or (b) above or is lawfully
obtained by that Lender after that date, from a source which is, as far as that Lender is aware, unconnected with the Group and which, in
either case, as far as that Lender is aware, has not been obtained in breach of, and is not otherwise subject to, any obligation of
confidentiality.

“Confidentiality Undertaking” means a confidentiality undertaking in a form agreed between the Borrower and any Lender.
“Default” means an Event of Default or any event or circumstance specified in Clause 18 (Events of Default) which would (with the expiry of a grace period,
the giving of notice, the making of any determination under the Finance Documents or any combination of any of the foregoing) be an Event of Default.
“Defaulting Lender” means any Lender:
(a)

which has failed to make its participation in a Loan available or has notified the Borrower that it will not make its participation in a Loan available by the
Utilisation Date of that Loan in accordance with Clause 5.3 (Lenders’ participation);

(b)

which has otherwise rescinded or repudiated a Finance Document; or

(c)

with respect to which an Insolvency Event has occurred and is continuing

unless the Lender is disputing in good faith whether it is contractually obliged to make the payment in question.
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“Disruption Event” means either or both of:
(a)

a material disruption to those payment or communications systems or to those financial markets which are, in each case, required to operate in order for
payments to be made in connection with the Facility (or otherwise in order for the transactions contemplated by the Finance Documents to be carried out)
which disruption is not caused by, and is beyond the control of, any of the Parties; or

(b)

the occurrence of any other event which results in a disruption (of a technical or systems-related nature) to the treasury or payments operations of a Party
preventing that, or any other Party:
(i)

from performing its payment obligations under the Finance Documents; or

(ii)

from communicating with other Parties in accordance with the terms of the Finance Documents

and which (in either such case) is not caused by, and is beyond the control of, the Party whose operations are disrupted.
“EUR” or “euro” denotes the single currency of the Participating Member States.
“Event of Default” means any event or circumstance specified as such in Clause 18 (Events of Default).
“Examiner” has the meaning given to that term in Section 2 of the Companies Act.
“Facility” means the term loan facility made available under this Agreement as described in Clause 2 (The Facility) and which is made available in the
following separate tranches:
(a)

Tranche 1;

(b)

Tranche 2;

(c)

Tranche 3;

(d)

Tranche 4; and

(e)

Tranche 5.

“Facility Office” means the office or offices notified by a Lender to the Borrower in writing on or before the date it becomes a Lender (or, following that date,
by not less than five Business Days’ written notice) as the office or offices through which it will perform its obligations under this Agreement.
“Finance Document” means this Agreement, any Utilisation Request, each Transfer Certificate, each Assignment Agreement or any other document
designated as such by the Lenders and the Borrower.
“Financial Indebtedness” means any indebtedness for or in respect of:
(a)

moneys borrowed and debit balances at banks or other financial institutions; or
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(b)

any note purchase facility or the issue of bonds, notes, debentures, loan stock or any similar instrument.

“Group” means Beyond Air, Inc. and its Subsidiaries for the time being.
“Holding Company” means, in relation to a person, any other person in respect of which it is a Subsidiary.
“Increase Confirmation” means a confirmation substantially in the form set out in Schedule 6 (Form of Increase Confirmation).
“Increase Lender” has the meaning given to that term in Clause 2.2 (Increase). “Insolvency Event” in relation to a Lender means that the Lender:
(a)

is dissolved (other than pursuant to a consolidation, amalgamation or merger);

(b)

becomes insolvent or is unable to pay its debts or fails or admits in writing its inability generally to pay its debts as they become due;

(c)

makes a general assignment, arrangement or composition with or for the benefit of its creditors;

(d)

institutes or has instituted against it, by a regulator, supervisor or any similar official with primary insolvency, rehabilitative or regulatory jurisdiction
over it in the jurisdiction of its incorporation or organisation or the jurisdiction of its head or home office, a proceeding seeking a judgment of insolvency
or bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law affecting creditors’ rights, or a petition is presented for its
winding- up or liquidation by it or such regulator, supervisor or similar official;

(e)

has instituted against it a proceeding seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights, or a petition is presented for its winding- up or liquidation, and, in the case of any such proceeding or petition
instituted or presented against it, such proceeding or petition is instituted or presented by a person or entity not described in paragraph (d) above and:
(i)

results in a judgment of insolvency or bankruptcy or the entry of an order for relief or the making of an order for its winding-up or
liquidation; or

(ii)

is not dismissed, discharged, stayed or restrained in each case within 30 days of the institution or presentation thereof;

(f)

has a resolution passed for its winding-up, official management or liquidation (other than pursuant to a consolidation, amalgamation or merger);

(g)

seeks or becomes subject to the appointment of an administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar official
for it or for all or substantially all its assets;

(h)

has a secured party take possession of all or substantially all its assets or has a distress, execution, attachment, sequestration or other legal process levied,
enforced or sued on or against all or substantially all its assets and such secured party maintains possession, or any such process is not dismissed,
discharged, stayed or restrained, in each case within 30 days thereafter;
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(i)

causes or is subject to any event with respect to it which, under the applicable laws of any jurisdiction, has an analogous effect to any of the events
specified in paragraphs (a) to (h) above; or

(j)

takes any action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the foregoing acts.

“Interest Payment Date” means each date on which the Borrower is required to pay accrued interest under Clause 8.2 (Payment of Interest).
“Interest Period” means, in relation to a Loan, each period determined in accordance with Clause 9 I(nterest Periods).
“Legal Reservations” means:
(a)

the principle that equitable remedies may be granted or refused at the discretion of a court and the limitation of enforcement by laws relating to
insolvency, reorganisation and other laws generally affecting the rights of creditors;

(b)

the time barring of claims under the Limitation Acts, the possibility that an undertaking to assume liability for or indemnify a person against non-payment
of Irish stamp duty may be void and defences of set-off or counterclaim;

(c)

similar principles, rights and remedies under the laws of any Relevant Jurisdiction.

“Lender” means:
(a)

any Original Lender; and

(b)

any other person which has become a Party in accordance with Clause 19 (Changes to the Lenders)

which in each case has not ceased to be a Party in accordance with the terms of this Agreement.
“Limitation Acts” means the Statutes of Limitation 1957 to 2000.
“Loan” means a Tranche 1 Loan, a Tranche 2 Loan, a Tranche 3 Loan, a Tranche 4 Loan or a Tranche 5 Loan.
“Lungfit PH Product” means the Group’s phasic flow nitric oxide delivery system designed for the treatment of prenatal pulmonary hypertension in a hospital
setting.
“Majority Lenders” means:
(a)

if there are two Lenders, both Lenders; and

(b)

if there are more than two Lenders, a Lender or Lenders whose Commitments aggregate more than 66⅔% of the Total Commitments or, if the Total
Commitments have been reduced to zero, aggregated more than 66⅔% of the Total Commitments immediately prior to the reduction.
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“Margin” means 10 per cent. per annum.
“Material Adverse Effect” means a material adverse effect on the ability of the Borrower to perform any of its payment obligations under the Finance
Documents.
“Month” means a period starting on one day in a calendar month and ending on the numerically corresponding day in the next calendar month, except that:
(a)

(subject to paragraph (c) below) if the numerically corresponding day is not a Business Day, that period shall end on the next Business Day in that
calendar month in which that period is to end if there is one, or if there is not, on the immediately preceding Business Day;

(b)

if there is no numerically corresponding day in the calendar month in which that period is to end, that period shall end on the last Business Day in that
calendar month; and

(c)

if an Interest Period begins on the last Business Day of a calendar month, that Interest Period shall end on the last Business Day in the calendar month in
which that Interest Period is to end.

The above rules will only apply to the last Month of any period.
“New Lender” has the meaning given to that term in Clause 19 (Changes to the Lenders).
“Parent” means Beyond Air, Inc.
“Participating Member State” means any member state of the European Union that adopts or has adopted the euro as its lawful currency in accordance with
legislation of the European Union relating to Economic and Monetary Union.
“Party” means a party to this Agreement.
“Qualifying Lender” has the meaning given to it in Clause 11.1 (Definitions). “Relevant Jurisdiction” means, in relation to the Borrower:
(a)

its jurisdiction of incorporation; or

(b)

any jurisdiction where it conducts its business.

“Repayment Date” means each repayment date specified in column 1 (Repayment Date) of the table set out in Clause 6.1(a).
“Repeating Representations” means each of the representations set out in Clause 15.1 (Status) to Clause 15.6 (Governing law and enforcement).
“Representative” means any delegate, agent, manager, receiver, examiner, administrator, nominee, attorney, trustee or custodian.
“Subsidiary” shall be construed in accordance with Section 7 of the Companies Act.
“TARGET2” means the Trans-European Automated Real-time Gross Settlement Express Transfer payment system which utilises a single shared platform and
which was launched on 19 November 2007.
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“TARGET Day” means any day on which TARGET2 is open for the settlement of payments in euro.
“Tax” means any tax, levy, impost, duty or other charge or withholding of a similar nature (including any penalty or interest payable in connection with any
failure to pay or any delay in paying any of the same).
“Termination Date” means the date falling five years from the date of this Agreement.
“Total Commitments” means the aggregate of the Tranche 1 Commitments, Tranche 2 Commitments, Tranche 3 Commitments, Tranche 4 Commitments and
Tranche 5 Commitments, being USD 25,000,000 at the date of this Agreement.
“Tranche” means Tranche 1, Tranche 2, Tranche 3, Tranche 4 or Tranche 5.
“Tranche 1” means the tranche of the Facility described in subparagraph (a) of Clause 2 (The Facility).
“Tranche 1 Commitment” means:
(a)

in relation to an Original Lender, the amount set opposite its name under the heading “Tranche 1 Commitment” in Schedule 1 (The Original Lenders)
and the amount of any other Tranche 1 Commitment transferred to it under this Agreement or assumed by it in accordance with Clause 2.2 (Increase);
and

(b)

in relation to any other Lender, the amount of any Tranche 1 Commitment transferred to it under this Agreement or assumed by it in accordance with
Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Tranche 1 Loan” means a loan made or to be made under Tranche 1 or the principal amount outstanding for the time being of such loan.
“Tranche 2” means the tranche of the Facility described in subparagraph (b) of Clause 2 (The Facility).
“Tranche 2 Commitment” means:
(a)

in relation to an Original Lender, the amount set opposite its name under the heading “Tranche 2 Commitment” in Schedule 1 (The Original Lenders)
and the amount of any other Tranche 2 Commitment transferred to it under this Agreement or assumed by it in accordance with Clause 2.2 (Increase);
and

(b)

in relation to any other Lender, the amount of any Tranche 2 Commitment transferred to it under this Agreement or assumed by it in accordance with
Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Tranche 2 Loan” means a loan made or to be made under Tranche 2 or the principal amount outstanding for the time being of such loan.
“Tranche 3” means the tranche of the Facility described in subparagraph (c) of Clause 2 (The Facility).
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“Tranche 3 Commitment” means:
(a)

in relation to an Original Lender, the amount set opposite its name under the heading “Tranche 3 Commitment” in Schedule 1 (The Original Lenders)
and the amount of any other Tranche 3 Commitment transferred to it under this Agreement or assumed by it in accordance with Clause 2.2 (Increase);
and

(b)

in relation to any other Lender, the amount of any Tranche 3 Commitment transferred to it under this Agreement or assumed by it in accordance with
Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Tranche 3 Loan” means a loan made or to be made under Tranche 3 or the principal amount outstanding for the time being of such loan.
“Tranche 4” means the tranche of the Facility described in subparagraph (d) of Clause 2 (The Facility).
“Tranche 4 Commitment” means:
(a)

in relation to an Original Lender, the amount set opposite its name under the heading “Tranche 4 Commitment” in Schedule 1 (The Original Lenders)
and the amount of any other Tranche 4 Commitment transferred to it under this Agreement or assumed by it in accordance with Clause 2.2 (Increase);
and

(b)

in relation to any other Lender, the amount of any Tranche 4 Commitment transferred to it under this Agreement or assumed by it in accordance with
Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Tranche 4 Loan” means a loan made or to be made under Tranche 4 or the principal amount outstanding for the time being of such loan.
“Tranche 5” means the tranche of the Facility described in subparagraph (e) of Clause 2 (The Facility).
“Tranche 5 Commitment” means:
(a)

in relation to an Original Lender, the amount set opposite its name under the heading “Tranche 5 Commitment” in Schedule 1 (The Original Lenders)
and the amount of any other Tranche 5 Commitment transferred to it under this Agreement or assumed by it in accordance with Clause 2.2 (Increase);
and

(b)

in relation to any other Lender, the amount of any Tranche 5 Commitment transferred to it under this Agreement or assumed by it in accordance with
Clause 2.2 (Increase),

to the extent not cancelled, reduced or transferred by it under this Agreement.
“Tranche 5 Loan” means a loan made or to be made under Tranche 5 or the principal amount outstanding for the time being of such loan.
“Transfer Certificate” means a certificate substantially in the form set out in Schedule 4 (Form of Transfer Certificate) or any other form agreed between the
Lenders and the Borrower.
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“Transfer Date” means, in relation to an assignment or a transfer, the later of:
(a)

the proposed Transfer Date specified in the relevant Assignment Agreement or Transfer Certificate; and

(b)

the date on which the Lenders execute the relevant Assignment Agreement or Transfer Certificate.

“Utilisation” means a utilisation of the Facility.
“Utilisation Date” means the date of a Loan, being the date on which the relevant Loan is to be made.
“Utilisation Request” means a notice substantially in the form set out in Schedule 5 (Utilisation Request).
“VAT” means value added tax as provided for in the Value Added Tax Consolidation Act 2010 and any other tax of a similar nature.
“Warrant Instruments” means each common stock purchase warrant issued by the Parent to a Lender on or about the date hereof.
1.2

Construction
(a)

Unless a contrary indication appears, any reference in this Agreement to:
(i)

any “Lender”, the “Borrower” or any “Party” or any other person shall be construed so as to include its successors in title, permitted
assigns and permitted transferees;

(ii)

a document in “agreed form” is a document which is previously agreed in writing by or on behalf of the Borrower and the Lenders.

(iii)

“assets” includes present and future properties, revenues and rights of every description;

(iv)

“disposal” includes a sale, transfer, assignment, grant, lease, licence, declaration of trust or other disposal, whether voluntary or
involuntary, and “dispose” will be construed accordingly;

(v)

a “Finance Document” or any other agreement or instrument is a reference to that Finance Document or other agreement or instrument as
amended, novated, supplemented, extended or restated;

(vi)

“guarantee” means any guarantee, letter of credit, bond, indemnity or similar assurance against loss, or any obligation, direct or indirect,
actual or contingent, to purchase or assume any indebtedness of any person or to make an investment in or loan to any person or to
purchase assets of any person where, in each case, such obligation is assumed in order to maintain or assist the ability of such person to
meet its indebtedness;

(vii)

“indebtedness” includes any obligation (whether incurred as principal or as surety) for the payment or repayment of money, whether
present or future, actual or contingent;
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1.2

(viii)

a “person” includes any individual, firm, company, corporation, government, state or agency of a state or any association, trust, joint
venture, consortium or partnership (whether or not having separate legal personality);

(ix)

a “regulation” includes any regulation, rule, official directive, request or guideline (whether or not having the force of law) of any
governmental, intergovernmental or supranational body, agency, department or of any regulatory, self-regulatory or other authority or
organisation;

(x)

a provision of law is a reference to that provision as amended or re- enacted; and

(xi)

a time of day is a reference to Dublin time.

(b)

Section, Clause and Schedule headings are for ease of reference only.

(c)

Unless a contrary indication appears, a term used in any other Finance Document or in any notice given under or in connection with any Finance
Document has the same meaning in that Finance Document or notice as in this Agreement.

(d)

A Default (other than an Event of Default) is “continuing” if it has not been remedied or waived and an Event of Default is “continuing” if it has not
been waived.

Currency symbols and definitions
“€”, “EUR” and “euro” denote the single currency of the Participating Member States.
“$”, “USD” and “dollars” denote the lawful currency of the United States of America.
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SECTION 2
THE FACILITY
2.

THE FACILITY
2.1

The Facility
Subject to the terms of this Agreement, the Lenders make available to the Borrower a term loan facility in an aggregate amount equal to the Total Commitments
which is divided into five separate tranches:

2.2

(a)

Tranche 1 in an aggregate amount equal to the total Tranche 1 Commitments; and

(b)

Tranche 2 in an aggregate amount equal to the total Tranche 2 Commitments;

(c)

Tranche 3 in an aggregate amount equal to the total Tranche 3 Commitments;

(d)

Tranche 4 in an aggregate amount equal to the total Tranche 4 Commitments; and

(e)

Tranche 5 in an aggregate amount equal to the total Tranche 5 Commitments.

Increase
(a)

The Borrower may by giving prior notice to the Lenders after the effective date of a cancellation of:
(i)

the Available Commitments of a Defaulting Lender in accordance with Clause 7.3 (Right of cancellation in relation to a Defaulting Lender);

(ii)

the Commitments of a Lender in accordance with Clause 7.1 (Illegality); or

(iii)

the Commitments of a Lender in accordance with Clause 7.2 (Right of cancellation and repayment in relation to a single lender)

require that the Commitments be increased in an aggregate amount up to the amount of the Available Commitments or Commitment so cancelled as
follows:
(A)

the increased Commitments will be assumed by one or more Lenders or other banks, financial institutions, trusts, funds or other persons
(each an “Increase Lender”) selected by the Borrower and each of which confirms its willingness to assume and does assume all the
obligations of a Lender corresponding to that part of the increased Commitments which it is to assume, as if it had been an Original
Lender;

(B)

the Borrower and any Increase Lender shall assume obligations towards one another and/or acquire rights against one another as the
Borrower and the Increase Lender would have assumed and/or acquired had the Increase Lender been an Original Lender;
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(b)

(c)

2.3

(C)

each Increase Lender shall become a Party as a “Lender” and any Increase Lender and each of the other Lenders shall assume
obligations towards one another and acquire rights against one another as that Increase Lender and those Lenders would have assumed
and/or acquired had the Increase Lender been an Original Lender;

(D)

the Commitments of the other Lenders shall continue in full force and effect; and

(E)

any increase in the Commitments shall take effect on the date specified by the Borrower in the notice referred to above or any later date
on which the conditions set out in paragraph (b) below are satisfied.

An increase in the Commitments will only be effective on:
(i)

the execution of an Increase Confirmation from the relevant Increase Lender;

(ii)

in relation to an Increase Lender which is not a Lender immediately prior to the relevant increase the performance by the relevant Increase
Lender of all necessary “know your customer” or other similar checks under all applicable laws and regulations in relation to the assumption
of the increased Commitments by that Increase Lender, the completion of which the relevant Increase Lender shall promptly notify to the
Borrower.

Clause 19.3 (Limitation of responsibility of Existing Lenders) shall apply mutatis mutandis in this Clause 2.2 in relation to an Increase Lender as if
references in that Clause to:
(i)

an “Existing Lender” were references to all the Lenders immediately prior to the relevant increase;

(ii)

the “New Lender” were references to that “Increase Lender”; and

(iii)

a “re-transfer” and “re-assignment” were references to respectively a “transfer” and “assignment”.

Lenders’ rights and obligations
(a)

The obligations of each Lender under the Finance Documents are several. Failure by a Lender to perform its obligations under the Finance Documents
does not affect the obligations of any other Party under the Finance Documents. No Lender is responsible for the obligations of any other Lender under
the Finance Documents.

(b)

The rights of each Lender under or in connection with the Finance Documents are separate and independent rights and any debt arising under the Finance
Documents to a Lender from the Borrower shall be a separate and independent debt in respect of which a Lender shall be entitled to enforce its rights in
accordance with paragraph (c) below.

(c)

A Lender may, except as otherwise stated in the Finance Documents, separately enforce its rights under the Finance Documents.
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3.

PURPOSE
3.1

Purpose
The Borrower shall apply all amounts borrowed by it under the Facility towards financing:

3.2

(a)

the commercialisation efforts of the Group’s LungFit product in the PH indication;

(b)

the development of the Group’s products in the additional indications currently in the pipeline; and

(c)

the general corporate and working capital purposes of the Group.

Monitoring
No Lender is bound to monitor or verify the application of any amount borrowed pursuant to this Agreement.

4.

CONDITIONS OF UTILISATION
4.1

Initial conditions precedent
The Lenders will only be obliged to comply with Clause 5.3 L
( enders’ participation) in relation to any Loan if on or before the Utilisation Date for that Loan,
the Lenders have received all of the documents and other evidence listed in Schedule 2 (Conditions Precedent) in form and substance satisfactory to the
Lenders. The Lenders shall notify the Borrower promptly upon being so satisfied.

4.2

Further conditions precedent
The Lenders will only be obliged to comply with Clause 5.3 L
( enders’ participation) if on the date of the Utilisation Request and on the proposed Utilisation
Date:

4.3

(a)

no Event of Default is continuing or would result from the proposed Loan; and

(b)

in relation to the first Loan all representations in Clause 15 or, in relation to any other Loan, the Repeating Representations to be made by the Borrower
are true in all material respects.

Further conditions precedent to utilisation of the Tranches
(a)

The Lenders will only be obliged to comply with Clause 5.3 (Lenders’ participation) in relation to any utilisation of Tranche 2 if on or before the first
Utilisation Date of Tranche 2, Tranche 1 has been fully utilised.

(b)

The Lenders will only be obliged to comply with Clause 5.3 (Lenders’ participation) in relation to any utilisation of Tranche 3, Tranche 4 or Tranche 5 if
on or before the Utilisation Date of that Tranche, clearance has been received from the U.S. Food & Drug Administration (FDA) in respect of the LungFit
PH Product.

(c)

If at any time after Tranche 1 and Tranche 2 have been fully utilised, the five day volume weighted average price (VWAP) of the Parent traded on the
NASDAQ exceeds $40 per share, no Lender shall be required to make available its participation in a Tranche 3, Tranche 4 or Tranche 5 Loan.
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SECTION 3
UTILISATION
5.

UTILISATION
5.1

Delivery of a Utilisation Request
The Borrower may utilise the Facility by delivery to the Lenders of a duly completed Utilisation Request not later than one Business Day prior to the proposed
date of utilisation.

5.2

Completion of a Utilisation Request
(a)

(b)
5.3

5.4

Each Utilisation Request is irrevocable and will not be regarded as having been duly completed unless:
(i)

it identifies the Tranche of the Facility to be utilised; and

(ii)

the proposed Utilisation Date is a Business Day within the Availability Period applicable to that Tranche.

Only one Loan may be requested in each Utilisation Request.

Lenders’ participation
(a)

If the conditions set out in this Agreement have been met, each Lender shall make its participation in each Loan available by the Utilisation Date.

(b)

The amount of each Lender’s participation in each Loan will be equal to the proportion borne by its Available Commitment to the Available Facility
immediately prior to making the Loan.

Cancellation of Commitment
The Total Commitment which, at that time, is unutilised shall be immediately cancelled at the end of the Availability Period.
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SECTION 4
REPAYMENT, PREPAYMENT AND CANCELLATION
6.

REPAYMENT
6.1

Repayment of Loans
(a)

The Borrower shall repay the Loans in instalments by repaying on each Repayment Date an amount which reduces the amount of the outstanding
aggregate Loans under each Tranche by an amount equal to the relevant percentage of all the Loans borrowed by the Borrower under that Tranche as at
close of business in Dublin on the last day of the Availability Period as set out in the table below:
Repayment Date

Repayment Instalment

15 June 2023

10%

15 September 2023
15 December 2023
15 March 2024
15 June 2024

15%

15 September 2024
15 December 2024
15 March 2025
Termination Date
(b)
7.

All amounts outstanding

The Borrower may not reborrow any part of the Facility which is repaid.

PREPAYMENT AND CANCELLATION
7.1

Illegality
If, in any applicable jurisdiction, it becomes unlawful as a result of (i) the introduction of or change in (or the interpretation, administration or application of)
interpretation after the date of this Agreement any law or regulation of general application or (ii) compliance with any law or regulation made after the date of
this Agreement of general application (the “Relevant Law”) for any Lender to perform any of its obligations as contemplated by this Agreement or any Finance
Document or to fund or maintain its participation in any Loan and such unlawfulness is not attributable to any wilful breach by such Lender of any law or
regulation:
(a)

that Lender (the “Relevant Lender”) shall promptly notify the Borrower upon becoming aware of that event;
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7.2

7.3

7.4

(b)

upon the Lender notifying the Borrower the Commitments of that Relevant Lender will be immediately cancelled if required by the Relevant Law or if it
is unlawful for the Relevant Lender to maintain the Commitments;

(c)

if the Borrower has issued a notice to the Lenders under Clause 2.2 (Increase) in relation to the Relevant Lender that Lender shall use its reasonable
endeavours to co-operate with any Increase Lender (as defined in paragraph (a)(A) of Clause 2.2 (Increase)) and the Borrower in a timely manner so as to
enable any Increase Lender to assume all of the obligations of the Relevant Lender; and

(d)

if required by the Relevant Law, the Borrower shall repay that Lender’s participation in the Loans on the earlier to occur of any Repayment Date or the
Termination Date or, if earlier, the date specified by the Lender in the notice delivered to the Lenders (being no earlier than the last day of any applicable
grace period permitted by law).

Right of cancellation and repayment in relation to a single Lender
(a)

If any sum payable to any Lender by the Borrower is required to be increased under paragraph (c) of Clause 11.2 (Tax gross-up) in circumstances where
that Lender continues to be a Qualifying Lender, the Borrower may, whilst the circumstance giving rise to the requirement for that increase or
indemnification continues, give the Lenders notice of cancellation of the Commitment of that Lender and its intention to procure the repayment of that
Lender’s participation in the Loans.

(b)

On receipt of a notice referred to in paragraph (a) above in relation to a Lender, the Commitment of that Lender shall immediately be reduced to zero.

(c)

On the last day of the Interest Period which ends after the Borrower has given notice under paragraph (a) above in relation to a Lender (or, if earlier, the
date specified by the Borrower in that notice), the Borrower shall in relation to a Loan that is outstanding repay that Lender’s participation in that Loan
together with all interest and other amounts accrued under the Finance Documents.

Right of cancellation in relation to a Defaulting Lender
(a)

If any Lender becomes a Defaulting Lender, the Borrower may, at any time whilst the Lender continues to be a Defaulting Lender, give the Lenders three
Business Days’ notice of cancellation of each Available Commitment of that Lender.

(b)

On the notice referred to in paragraph (a) above becoming effective, each Available Commitment of the Defaulting Lender shall immediately be reduced
to zero.

Voluntary cancellation
The Borrower may, if it gives the Lenders not less than two Business Days’ (or such shorter period as the Majority Lenders may agree) prior notice, cancel the
whole or any part of an Available Facility. Any cancellation under this Clause 7.4 ( Voluntary cancellation) shall reduce the Commitments of the Lenders
rateably.
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7.5

Voluntary prepayment of Loans
The Borrower may, if it gives the Lenders not less than two Business Days’ (or such shorter period as the Majority Lenders may agree) prior notice, prepay the
whole or any part of any outstanding Loans on a pro rata basis.

7.6

Restrictions
(a)

Any notice of cancellation or prepayment given by any Party under this Clause 7 (Prepayment and Cancellation) shall be irrevocable and, unless a
contrary indication appears in this Agreement, shall specify the date or dates upon which the relevant cancellation or prepayment is to be made and the
amount of that cancellation or prepayment.

(b)

Any prepayment under this Agreement shall be made together with accrued interest on the amount prepaid and subject to any prepayment fees in
accordance with Clause 10.2 (Prepayment Fee).

(c)

The Borrower may not reborrow any part of the Facility which is prepaid.

(d)

Subject always to the provisions of Clause 2.2 (Increase), no amount of the Total Commitments cancelled under this Agreement may be subsequently
reinstated.

(e)

If all or part of any Lender’s participation in a Loan is repaid or prepaid and is not available for re-drawing, an amount of that Lender’s Commitment
(equal to the amount of the participation which is repaid or prepaid) in respect of that Facility will be deemed to be cancelled on the date of repayment or
prepayment.

(f)

Any prepayment of a Loan (other than a prepayment pursuant to Clause 7.1 (Illegality) or Clause 7.2 (Right of cancellation and repayment in relation to
a single Lender)) shall be applied pro rata to each Lender’s participation in that Loan.
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SECTION 5
COSTS OF UTILISATION
8.

INTEREST
8.1

Calculation of interest
The rate of interest on each Loan for each Interest Period is the Margin.

8.2

Payment of interest
The Borrower shall pay accrued interest on each Loan on the last day of each Interest Period.

9.

INTEREST PERIODS
9.1

9.2

Interest Periods and Terms
(a)

Each Loan shall have an Interest Period of three Months (unless otherwise agreed between the Borrower and Lenders).

(b)

An Interest Period for a Loan shall not extend beyond the Termination Date.

(c)

Each Interest Period for a Loan shall start on the Utilisation Date or (if already made) on the last day of its preceding Interest Period.

Non-Business Days
If an Interest Period would otherwise end on a day which is not a Business Day, that Interest Period will instead end on the next Business Day in that calendar
month (if there is one) or the preceding Business Day (if there is not).

10.

FEES
10.1

Structuring Fee
The Borrower shall on the date of this Agreement, pay to each Lender (for its own account) a structuring fee in an amount computed at the rate of 0.20% of that
Lender’s Total Commitment under this Agreement.

10.2

Prepayment Fee
(a)

Unless otherwise agreed between the Borrower and the Lenders, if the Borrower voluntarily prepays the whole of any outstanding Loans pursuant to
Clause 7.5 (Voluntary Prepayment), the Borrower must pay to the Lenders a prepayment fee on the date of such voluntary prepayment in accordance
with paragraph (b) below.

(b)

The amount of any prepayment fee payable in accordance with paragraph (a) above shall be as follows:
(i)

if the voluntary prepayment occurs before the second anniversary of the date of this Agreement (the “Second Anniversary”), the amount of
interest which the Lenders would have received in respect of the Loans the subject of such voluntary prepayment from the prepayment date to
the Termination Date in accordance with the terms of this Agreement (the “Make-Whole Amount”);

(ii)

if the voluntary prepayment occurs after the Second Anniversary but prior to the third anniversary of the date of this Agreement (the “Third
Anniversary”), 50% of the Make-Whole Amount; and

(iii)

if the voluntary prepayment occurs after the Third Anniversary, 25% of the Make-Whole Amount.
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SECTION 6
ADDITIONAL PAYMENT OBLIGATIONS
11.

TAX GROSS UP AND INDEMNITIES
11.1

Definitions
In this Agreement:
“Banking Directive” means Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions
and the prudential supervision of credit institutions and investment firms.
“Protected Party” means a Lender which is or will be subject to any liability, or required to make any payment, for or on account of Tax in relation to a sum
received or receivable (or any sum deemed for the purposes of Tax to be received or receivable) under a Finance Document.
“Qualifying Lender” means a Lender which is:
(a)

an entity which is, pursuant to Section 9 of the Central Bank Act 1971 of Ireland, licensed to carry on banking business in Ireland and which is carrying
on a bona fide banking business in Ireland for the purposes of Section 246(3)(a) TCA and whose Facility Office is located in Ireland; or

(b)

a building society, within the meaning of Section 256(1) TCA, which is carrying on a bona fide banking business in Ireland for the purposes of Section
246(3)(a) TCA and whose Facility Office is located in Ireland; or

(c)

a n authorised credit institution under the terms of the Banking Directive that has duly established a branch in Ireland having made all necessary
notifications to its home state competent authorities required thereunder in relation to its intention to carry on banking business in Ireland and such credit
institution is carrying on a bona fide banking business in Ireland for the purposes of Section 246(3)(a) TCA and has its Facility Office located in Ireland;
or

(d)

a body corporate:
(i)

which is resident for the purposes of Tax in a Relevant Territory (for these purposes residence is to be determined in accordance with the laws
of the Relevant Territory of which the Lender claims to be resident) where that Relevant Territory imposes a tax that generally applies to
interest receivable in that Relevant Territory by companies from sources outside that Relevant Territory; or

(ii)

where interest payable under this Agreement:
(A)

is exempted from the charge to income tax under a Tax Treaty in force between Ireland and the country in which the Lender is resident
for tax purposes; or

(B)

would be exempted from the charge to income tax under a Tax Treaty signed between Ireland and the country in which the Lender is
resident for tax purposes if such Tax Treaty had the force of law by virtue of Section 826(1) TCA;
except where interest is paid under this Agreement to the body corporate in connection with a trade or business which is carried on in Ireland
by it through a branch or agency; or
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(e)

a company that is incorporated in the US and subject to tax in the US on its worldwide income except where interest is paid under this Agreement to the
US company in connection with a trade or business which is carried on in Ireland by it through a branch or agency; or

(f)

a US limited liability company (“LLC”), where the ultimate recipients of the interest payable under this Agreement are Qualifying Lenders within
paragraphs (d), (e) or Error! Reference source not found. of this definition and the business conducted through the LLC is so structured for market
reasons and not for tax avoidance purposes; or

(g)

a qualifying company within the meaning of Section 110 TCA; or

(h)

an exempt approved scheme within the meaning of Section 774 TCA; or

(i)

an investment undertaking within the meaning of Section 739B TCA; or

(j)

a body corporate:

(k)

(i)

which advances money in the ordinary course of a trade which includes the lending of money and whose Facility Office is located in Ireland;
and

(ii)

where interest on an advance under this Agreement is taken into account in computing the trading income of such body corporate; and

(iii)

which has made the appropriate notifications under Section 246(5)(a) TCA to the Revenue Commissioners and the relevant Borrower; or

a Treaty Lender.

“Relevant Territory” means:
(b)

a Member State of the European Union (other than Ireland); or

(c)

a country with which Ireland has a Tax Treaty in force by virtue of Section 826(1) TCA; or

(d)

a country with which Ireland has signed such a Tax Treaty which will come into force once the procedures set out in Section 826(1) TCA have been
completed.

“Tax Credit” means a credit against, relief or remission for, or repayment of any Tax.
“Tax Deduction” means a deduction or withholding for or on account of Tax from a payment under a Finance Document.
“Tax Payment” means the increase in a payment made by the Borrower to a Lender under Clause 11.2 (Tax gross-up).
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“Treaty Lender” means a Lender which:
(a)

is treated as a resident of a Treaty State for the purposes of a Tax Treaty; and

(b)

does not carry on a business in Ireland through a permanent establishment with which that Lender’s participation in the Loan is effectively connected;
and

(c)

has fulfilled the requirements for being a Treaty Lender that is entitled to received interest payments under this Agreement gross, including that all
procedural formalities have been completed.

“Treaty State” means a jurisdiction having a double taxation agreement (a “Tax Treaty”) with Ireland which has the force of law and has an article dealing
with interest.
Unless a contrary indication appears, in this Clause 11 a reference to “determines” or “determined” means a determination made in the absolute discretion of
the person making the determination.
11.2

Tax gross-up
(a)

The Borrower shall make all payments to be made by it without any Tax Deduction, unless a Tax Deduction is required by law.

(b)

The Borrower shall promptly upon becoming aware that a Tax Deduction (or that there is any change in the rate or the basis of a Tax Deduction) must be
made shall notify the Lenders accordingly. Similarly, a Lender shall notify the Borrower on becoming so aware in respect of a payment payable to that
Lender.

(c)

If a Tax Deduction is required by law to be made by the Borrower, the amount of the payment due from the Borrower shall be increased to an amount
which (after making any Tax Deduction) leaves an amount equal to the payment which would have been due if no Tax Deduction had been required.

(d)

A payment shall not be increased by the Borrower under paragraph (c) above by reason of a Tax Deduction on account of Tax imposed by Ireland, if on
the date on which the payment falls due:

(e)

(i)

the payment could have been made to the relevant Lender without any Tax Deduction if the Lender had been a Qualifying Lender, but on that
date that Lender is not or has ceased to be a Qualifying Lender other than as a result of any change after the date it became a Lender under
this Agreement in (or in the interpretation, administration, or application of) any law or Tax Treaty, or any published practice or concession
of any relevant taxing authority; or

(ii)

the relevant Lender is a Treaty Lender and the Borrower making the payment is able to demonstrate that the payment could have been made
to the Lender without the Tax Deduction had that Lender complied with its obligations under paragraph (g) below.

If the Borrower is required to make a Tax Deduction, the Borrower shall make that Tax Deduction and any payment required in connection with that
Tax Deduction within the time allowed and in the minimum amount required by law.
22

11.3

(f)

Within thirty days of making either a Tax Deduction or any payment required in connection with that Tax Deduction, the Borrower making that Tax
Deduction shall deliver to the Lender entitled to the payment evidence reasonably satisfactory to that Lender that the Tax Deduction has been made or (as
applicable) any appropriate payment paid to the relevant taxing authority.

(g)

A Treaty Lender and the Borrower which makes a payment to which that Treaty Lender is entitled shall co-operate in completing any procedural
formalities necessary for that Borrower to obtain authorisation to make that payment without a Tax Deduction.

(h)

Each Lender which becomes a Party on the day on which this Agreement is entered into confirms that it is a Qualifying Lender on such date or, in the
case of a Qualifying Lender that is a Treaty Lender, on such date as it completes the necessary procedural formalities under Clause 11.2(g). Each Lender
shall promptly notify the Borrower if there is any change in its status as a Qualifying Lender but a failure to so notify shall have no impact on the
obligations of the Borrower under this Clause 11 (Tax Gross up).

(i)

Any Lender to which interest may be paid free of withholding tax due to such Lender falling with Clause (d) of the definition of “Qualifying Lender”
shall, following a request from the Borrower, confirm its name, address and country of tax residence to the Borrower to enable it to comply with its
reporting obligations under section 891A Taxes Consolidation Act 1997 (“ TCA”) and any Lender shall, following a request from the Borrower, provide
any information required to enable to Borrower to comply with its reporting obligations under section 891E, 891F and 891G TCA.

Tax Credit
(a)

If the Borrower makes a Tax Payment and the relevant Lender determines that:
(i)

a Tax Credit is attributable either to an increased payment of which that Tax Payment forms part, or to that Tax Payment; and

(ii)

that Lender has obtained, utilised and retained that Tax Credit

the Lender shall pay an amount to the Borrower which that Lender determines will leave it (after that payment) in the same after-Tax position as it would
have been in had the Tax Payment not been required to be made by the Borrower.
(b)

Paragraph (a) does not in any way limit the obligations of the Borrower under the Finance Documents.

(c)

A Lender is not obliged to take any steps under paragraph (a) if it determines to do so might be prejudicial to it.

(d)

The Borrower shall indemnify the Lenders for all costs and expenses reasonably incurred by the Lenders as a result of steps taken under this Clause 11.3.
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11.4

VAT
(a)

All amounts set out, or expressed in a Finance Document to be payable by any Party to a Lender shall be deemed to be exclusive of any VAT which is
chargeable on that supply, and accordingly, subject to paragraph (b) below, if VAT is or becomes chargeable on any supply made by any Lender to any
Party in connection with a Finance Document, that Party shall pay to such Lender (in addition to and at the same time as paying any other consideration)
an amount equal to the amount of the VAT.

(b)

If VAT is or becomes chargeable on any supply made by any Lender (the “Supplier”) to any other Lender (the “Recipient”) in connection with a Finance
Document, and any Party other than the Recipient (the “Relevant Party”) is required by the terms of any Finance Document to pay an amount equal to the
consideration for that supply to the Supplier:
(i)

where the Supplier is the person required to account to the relevant tax authority for the VAT, the Relevant Party must also pay to the
Supplier (in addition to and at the same time as paying such amount) an additional amount equal to the amount of the VAT. The Recipient
must (where this paragraph (i) applies) promptly pay to the Relevant Party an amount equal to any credit or repayment the Recipient receives
from the relevant tax authority which the Recipient determines relates to the VAT chargeable on that supply; and

(ii)

where the Recipient is the person required to account to the relevant tax authority for the VAT, the Relevant Party must promptly, following
demand from the Recipient, pay to the Recipient an amount equal to the VAT chargeable on that supply but only to the extent that the
Recipient determines that it is not entitled to credit or repayment from the relevant tax authority in respect of that VAT.

(c)

Where a Finance Document requires any Party to reimburse or indemnify a Lender for any cost or expense, that Party shall reimburse or indemnify (as
the case may be) such Lender for the full amount of such cost or expense, including such part thereof that represents VAT, save to the extent that such
Lender determines it or any other member of any group of which it is a member for VAT purposes is entitled to credit or repayment in respect of such
VAT from the relevant tax authority.

(d)

Any reference in this Clause 11.4 to any Party shall, at any time when such Party is treated as a member of a group for VAT purposes, include (where
appropriate and unless the context otherwise requires) a reference to the representative member of such group at such time (the term “representative
member” to have the same meaning, in Ireland, as the group member notified by the Revenue Commissioners in accordance with Section 15(1)(a)
VATCA 2010 as being the member responsible for complying with the provisions of that Act in respect of the group or the equivalent meaning under
relevant VAT legislation where such legislation uses a term other than “representative member”).

(e)

In relation to any supply made by a Lender to any Party under a Finance Document, if requested by such Lender, that Party must promptly provide such
Lender with details of that Party’s VAT registration (if applicable) and such other information as is reasonably requested in connection with such
Lender’s VAT reporting requirements in relation to such supply.
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12.

OTHER INDEMNITIES
12.1

Currency indemnity
(a)

If any sum due from the Borrower under the Finance Documents (a “Sum”), or any order, judgment or award given or made in relation to a Sum, has to
be converted from the currency (the “First Currency”) in which that Sum is payable into another currency (the “Second Currency”) for the purpose of:
(i)

making or filing a claim or proof against that Borrower; or

(ii)

obtaining or enforcing an order, judgment or award in relation to any litigation or arbitration proceedings

that Borrower shall as an independent obligation, within five Business Days of demand, indemnify each Lender to whom that Sum is due against any
cost, loss or liability arising out of or as a result of the conversion including any discrepancy between (A) the rate of exchange used to convert that Sum
from the First Currency into the Second Currency and (B) the rate or rates of exchange available to that person at the time of its receipt of that Sum.
(b)
12.2

The Borrower waives any right it may have in any jurisdiction to pay any amount under the Finance Documents in a currency or currency unit other than
that in which it is expressed to be payable.

Other indemnities
The Borrower shall, within five Business Days of demand, indemnify each Lender against any vouched cost, loss or liability incurred by that Lender as a result
of:

13.

(a)

the occurrence of any Event of Default;

(b)

a failure by the Borrower to pay any amount due under a Finance Document on its due date; or

(c)

a Loan (or part of a Loan) not being prepaid in accordance with a notice of prepayment given by the Borrower.

MITIGATION BY THE LENDERS
13.1

Mitigation
(a)

Each Lender shall, in consultation with the Borrower take all reasonable steps to mitigate any circumstances which arise and which would result in any
amount becoming payable under or pursuant to, or cancelled pursuant to, any of Clause 7.1 (Illegality) or Clause 11 (Tax Gross Up and Indemnities)
including (but not limited to) transferring its rights and obligations under the Finance Documents to another Affiliate or Facility Office.

(b)

Paragraph (a) above does not in any way limit the obligations of the Borrower under the Finance Documents.
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13.2

14.

Limitation of liability
(a)

The Borrower shall promptly indemnify each Lender for all costs and expenses reasonably incurred by that Lender as a result of steps taken by it under
Clause 13.1 (Mitigation).

(b)

A Lender is not obliged to take any steps under Clause 13.1 (Mitigation) if, in the opinion of that Lender (acting reasonably), to do so might be
prejudicial to it.

COSTS AND EXPENSES
14.1

Transaction expenses
The Borrower shall promptly on demand pay the Lenders the amount of all pre-agreed costs and expenses (including legal fees) reasonably incurred by any of
them and pre- agreed with the Borrower in connection with the negotiation of this Agreement.

14.2

Amendment costs
If the Borrower requests an amendment, waiver or consent, the Borrower shall, within five Business Days of demand, reimburse the Lenders for the amount of
any costs and expenses (including legal fees) reasonably incurred by the Lenders and pre-agreed with the Borrower.

14.3

Enforcement costs
The Borrower shall, within five Business Days of demand, pay to each Lender the amount of all costs and expenses (including legal fees) incurred by that
Lender in connection with the enforcement of, or the preservation of any rights under, any Finance Document.
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SECTION 8
REPRESENTATIONS, UNDERTAKINGS AND EVENTS OF DEFAULT
15.

REPRESENTATIONS
The Borrower makes the representations and warranties set out in this Clause 15 to each Lender on the date of this Agreement.
15.1

15.2

Status
(a)

It is a limited liability corporation, duly incorporated and validly existing under the law of its jurisdiction of incorporation.

(b)

Where it is not (and in respect of each of its Subsidiaries that is not) a “private company limited by shares” as defined in Section 2 of the Companies Act,
it (and each such Subsidiary) has the power to own its assets and carry on its business as it is being conducted.

Binding obligations
Subject to the Legal Reservations, the obligations expressed to be assumed by it in each Finance Document to which it is a party are legal, valid, binding and
enforceable obligations; and

15.3

Non-conflict with other obligations
The entry into and performance by it of, and the transactions contemplated by, the Finance Documents to which it is a party will not conflict with:

15.4

(a)

any law or regulation applicable to it;

(b)

its constitutional documents; or

(c)

any agreement or instrument binding upon it or any of its assets or constitute a default or termination event (however described) under any such
agreement or instrument.

Power and authority
(a)

It has taken all necessary action to authorise its entry into, performance and delivery of, the Finance Documents to which it is or will be a party and the
transactions contemplated by those Finance Documents.

(b)

No limit to which it is subject will be exceeded as a result of the borrowing, grant of security or giving of guarantees or indemnities contemplated by the
Finance Documents to which it is a party.
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15.5

Validity and admissibility in evidence
All Authorisations required:
(a)

to enable it lawfully to enter into, exercise its rights and comply with its obligations in the Finance Documents to which it is a party; and

(b)

to make the Finance Documents to which it is a party admissible in evidence in its Relevant Jurisdictions,

have been obtained or effected and are in full force and effect.
15.6

15.7

Governing law and enforcement
(a)

The choice of the law of Ireland as the governing law of this Agreement will be recognised and enforced in its jurisdiction of incorporation.

(b)

Subject to the Legal Reservations any judgment obtained in Ireland in relation to a Finance Document will be recognised and enforced in its jurisdiction
of incorporation.

Deduction of Tax
It is not required to make any deduction for or on account of Tax from any payment it may make under any Finance Document to a Lender which is a
Qualifying Lender and assuming, with respect to any Treaty Lender, that all necessary procedural formalities have been completed.

15.8

No filing or stamp taxes
It is not necessary under the laws of Ireland that the Finance Documents be filed, recorded or enrolled with any court or other authority in that jurisdiction or
that any stamp, registration or similar tax be paid on or in relation to the Finance Documents or the transactions contemplated by the Finance Documents.

15.9

No default
No Event of Default is continuing or is reasonably likely to result from the making of any Utilisation.

15.10

Pari passu ranking
Its payment obligations under the Finance Documents rank at least pari passu with the claims of all its other unsecured and unsubordinated creditors, except for
obligations mandatorily preferred by law applying to companies generally.

15.11

No proceedings pending or threatened
Save as has otherwise been disclosed in writing to the Lenders prior to the date of this Agreement, no litigation, arbitration or administrative proceedings of or
before any court, arbitral body or agency which, if adversely determined, might reasonably be expected to have a Material Adverse Effect have (to the best of
its knowledge and belief) been started or threatened against any member of the Group.

15.12

No Financial Indebtedness
The Company has no Financial Indebtedness outstanding.
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15.13

Repetition
The Repeating Representations are deemed to be made by the Borrower by reference to the facts and circumstances then existing on the date of each Utilisation
Request and the first day of each Interest Period.

16.

INFORMATION UNDERTAKINGS
The undertakings in this Clause 16 remain in force from the date of this Agreement for so long as any amount is outstanding under the Finance Documents or any
Commitment is in force.
16.1

General
(a)

16.2

The Borrower shall supply to the Lenders if they so request:
(i)

copies of all documents dispatched by the Borrower to its shareholders (or any class of them) or its creditors generally; and

(ii)

promptly upon becoming aware of them, the details of any litigation, arbitration or administrative proceedings which are current, threatened
or pending against any member of the Group, and which might, if adversely determined, have a Material Adverse Effect.

Notification of default
The Borrower shall notify the Lenders of any Default (and the steps, if any, being taken to remedy it) promptly upon becoming aware of its occurrence.

16.3

‘Know your customer’ checks
(a)

If:
(i)

the introduction of or any change in (or in the interpretation, administration or application of) any law or regulation made after the date of this
Agreement;

(ii)

any change in the status of the Borrower or the composition of the shareholders or members (as the case may be) of the Borrower after the
date of this Agreement; or

(iii)

a proposed assignment or transfer by a Lender of any of its rights and/or obligations under this Agreement to a party that is not a Lender
prior to such assignment or transfer

obliges the Lender (or, in the case of paragraph (iii) above, any prospective new Lender) to comply with ‘know your customer’ or similar identification
procedures the Borrower shall promptly upon the request of any Lender supply, or procure the supply of, such documentation and other evidence as is
that Lender in order for such Lender or, in the case of the event described in paragraph (iii) above, any prospective new Lender to carry out and be
satisfied it has complied with all necessary ‘know your customer’ or other similar checks under all applicable laws and regulations pursuant to the
transactions contemplated in the Finance Documents.
29

17.

GENERAL UNDERTAKINGS
The undertakings in this Clause 17 remain in force from the date of this Agreement for so long as any amount is outstanding under the Finance Documents or any
Commitment is in force.
17.1

Authorisations
The Borrower shall promptly:
(a)

obtain, comply with and do all that is necessary to maintain in full force and effect; and

(b)

supply certified copies to the Lenders of

any Authorisation required under any law or regulation of its jurisdiction of incorporation to enable it to perform its obligations under the Finance Documents
and subject to the Legal Reservations to ensure the legality, validity, enforceability or admissibility in evidence in its jurisdiction of incorporation of any Finance
Document; where failure to do so has or is reasonably likely to have a Material Adverse Effect.
17.2

Compliance with laws
The Borrower shall comply in all material respects with all laws to which it may be subject.

17.3

17.4

Financial Indebtedness
(a)

The Borrower shall not incur any Financial Indebtedness without the consent of the Majority Lenders, such consent not to be unreasonably withheld or
delayed, subject to the parenthetical at the end of subparagraph 17.3(c) below.

(b)

The Borrower shall provide the Lenders with prior notice of any proposed incurrence of Financial Indebtedness (“Additional Debt Issuance”) and shall
invite the Lenders to participate in such Additional Debt Issuance.

(c)

To the extent that any Lender chooses not to participate in such Additional Debt Issuance, the consent of that Lender to the Additional Debt Issuance
cannot be unreasonably withheld or delayed (unless it is proposed that the Loans will be subordinated to the Additional Debt Issuance, in which case
Lender may withhold its consent for any reason in its sole discretion).

Merger
The Borrower shall not enter into any amalgamation, demerger, merger or corporate reconstruction without the prior written consent of the Lenders.

17.5

Change of business
The Borrower shall procure that no substantial change is made to the general nature of the business of the Borrower or the Group taken as a whole from that
carried on by the Group at the date of this Agreement.

18.

EVENTS OF DEFAULT
Each of the events or circumstances set out in Clause 18 (Events of Default) is an Event of Default (save for Clause 18.8 (Acceleration)).
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18.1

Non-payment
The Borrower does not pay on the due date any amount payable pursuant to a Finance Document at the place and in the currency in which it is expressed to be
payable unless:
(a)

(b)
18.2

18.3

its failure to pay is caused by:
(i)

administrative or technical error; or

(ii)

a Disruption Event; and

payment is made within five Business Days of its due date.

Other obligations
(a)

The Borrower does not comply with any material provision of the Finance Documents (other than those referred to in Clause 18.1 (Non-payment)).

(b)

No Event of Default under paragraph (a) will occur if the failure to comply is capable of remedy and is remedied within 15 Business Days of the earlier of
(i) the Lenders giving written notice to the Borrower and (ii) the Borrower becomes aware of the failure to comply.

Misrepresentation
Any representation or statement made or deemed to be made by the Borrower in the Finance Documents or any other document delivered by or on behalf of the
Borrower under or in connection with any Finance Document is or proves to have been incorrect or misleading in any material respect when made or deemed to
be made unless the same:

18.4

(a)

is capable of remedy;

(b)

has not, in the opinion of the Lenders, been given fraudulently or with intent to mislead; and

(c)

is remedied within 15 Business Days of such breach.

Insolvency
(a)

(b)

The Borrower:
(i)

is unable or admits inability to pay its debts as they fall due;

(ii)

is deemed to, or is declared to, be unable to pay its debts under applicable law; or

(iii)

suspends or threatens to suspend making payments on any of its debts (save in respect of a debt which is disputed in good faith).

The Borrower by reason of actual or anticipated financial difficulties, commences negotiations with one or more of its creditors (excluding any
Lenderin its capacity as such) with a view to rescheduling any of its indebtedness.
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18.5

(c)

The value of the assets of any Borrower is less than their liabilities (taking into account contingent and prospective liabilities but excluding any liabilities
owing by one Borrower to another).

(d)

A moratorium is declared in respect of any indebtedness of any Borrower.

Insolvency proceedings
(a)

Any corporate action, legal proceedings or other procedure or step is taken in relation to:
(i)

the suspension of payments (save for any payment which the Borrower is contesting in good faith and which can lawfully be withheld and for
which the relevant Borrower is maintaining adequate reserves), a moratorium of any indebtedness, winding-up, dissolution, administration or
reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) of the Borrower;

(ii)

a composition, compromise, assignment or arrangement with any creditor of any Borrower other than a compromise or arrangement agreed
in the ordinary course of trade; or

(iii)

the appointment of a liquidator, receiver, Examiner, administrative receiver, administrator, compulsory manager or other similar officer in
respect of the Borrower or any of the assets of the Borrower,

or any analogous procedure or step is taken in any jurisdiction.
(b)
18.6

Paragraph (a) shall not apply to any winding-up petition which is frivolous or vexatious and is discharged, stayed or dismissed within fourteen days of
commencement.

Creditors’ process
Any expropriation, attachment, sequestration, distress or execution affects any asset or assets of any Borrower having an aggregate value of €1,000,000 and is
not discharged within 14 days.

18.7

Unlawfulness and invalidity
It is or becomes unlawful for any Borrower to perform any of its obligations under the Finance Documents.

18.8

Acceleration
On and at any time after the occurrence of an Event of Default which is continuing, the Lenders may (by agreement of all Lenders) by notice to the Borrower:
(a)

cancel the Total Commitments whereupon they shall immediately be cancelled;

(b)

declare that all or part of the Loans, together with accrued interest, and all other amounts accrued or outstanding under the Finance Documents be
immediately due and payable, whereupon they shall become immediately due and payable; and/or

(c)

declare that all or part of the Loans be payable on demand, whereupon they shall immediately become payable on demand by the Lenders.
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SECTION 10
CHANGES TO PARTIES
19.

CHANGES TO THE LENDERS
19.1

Assignments and transfers by the Lenders
Subject to this Clause 19, a Lender (the “Existing Lender”) may:
(a)

assign any of its rights; or

(b)

transfer by novation any of its rights and obligations

under any Finance Document to another Lender, an Affiliate of a Lender whose creditworthiness is not materially less than that of the transferring Existing
Lender or to a bank or financial institution or other person or entity (the “New Lender”).
19.2

Company consent
The consent of the Company is required for an assignment or transfer by an Existing Lender, such consent not to be unreasonably withheld.

19.3

Limitation of responsibility of Existing Lenders
(a)

Unless expressly agreed to the contrary, an Existing Lender makes no representation or warranty and assumes no responsibility to a New Lender for:
(i)

the legality, validity, effectiveness, adequacy or enforceability of the Finance Documents;

(ii)

the financial condition of the Borrower;

(iii)

the performance and observance by the Borrower of its obligations under the Finance Documents or any other documents; or

(iv)

the accuracy of any statements (whether written or oral) made in or in connection with any Finance Document or any other document

and any representations or warranties implied by law are excluded.
(b)

Each New Lender confirms to the Existing Lender and the other Lenders that it:
(i)

has made (and shall continue to make) its own independent investigation and assessment of the financial condition and affairs of the
Borrower and its related entities in connection with its participation in this Agreement and has not relied exclusively on any information
provided to it by the Existing Lender or any other Lender in connection with any Finance Document; and

(ii)

will continue to make its own independent appraisal of the creditworthiness of the Borrower and its related entities whilst any amount is or
may be outstanding under the Finance Documents or any Commitment is in force.
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(c)

19.4

19.5

(i)

accept a re-transfer or re-assignment from a New Lender of any of the rights and obligations transferred, or rights assigned, under this Clause
19; or

(ii)

support any losses directly or indirectly incurred by the New Lender by reason of the non-performance by the Borrower of its obligations
under the Finance Documents or otherwise.

Procedure for transfer
(a)

A transfer is effected in accordance with paragraph (b) below when the Lenders execute an otherwise duly completed Transfer Certificate delivered to it
by the Existing Lender and the New Lender.

(b)

On the Transfer Date:
(i)

to the extent that in the Transfer Certificate the Existing Lender seeks to transfer by novation its rights and obligations (whether in connection
with a syndication, securitisation or otherwise, without limit) under the Finance Documents to which it is a party each of the Borrower and
the Existing Lender shall be released from further obligations towards one another under those Finance Documents to which it is a party
(being the “Discharged Rights and Obligations”);

(ii)

each of the Borrower and the New Lender shall assume obligations towards one another and/or acquire rights against one another which
differ from the Discharged Rights and Obligations only insofar as that Borrower and the New Lender have assumed and/or acquired the same
in place of that Borrower and the Existing Lender;

(iii)

the New Lender and the other Lenders shall acquire the same rights and assume the same obligations between themselves as they would have
acquired and assumed had the New Lender been an Original Lender with the rights and/or obligations acquired or assumed by it as a result of
the transfer; and

(iv)

the New Lender shall become a Party as a “Lender”.

Procedure for Assignment
(a)

An assignment may be effected in accordance with paragraph (c) below when the Lenders execute an otherwise duly completed Assignment Agreement
delivered to it by the Existing Lender and the New Lender.

(b)

On the Transfer Date:

(c)

20.

Nothing in any Finance Document obliges an Existing Lender to:

(i)

the Existing Lender will assign absolutely to the New Lender its rights under the Finance Documents;

(ii)

the Existing Lender will be released from the obligations (the “Relevant Obligations”) expressed to be the subject of the release in the
Assignment Agreement; and

(iii)

the New Lender shall become a Party as “Lender” and will be bound by obligations equivalent to the Relevant Obligations.

Lenders may utilise procedures other than those set out in this Clause 19.5 to assign their rights under the Finance Documents (but not, without the
consent of the Borrower or unless in accordance with Clause 19.4 (Procedure for transfer), to obtain a release by that Borrower from the obligations
owed to that Borrower by the Lenders nor the assumption of equivalent obligations by a New Lender).

CHANGES TO THE BORROWERS
The Borrower may not assign any of its rights or transfer any of its rights or obligations under the Finance Documents.
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SECTION 11
THE LENDERS
21.

CONDUCT OF BUSINESS BY THE LENDERS
No provision of this Agreement will:

22.

(a)

interfere with the right of any Lender to arrange its affairs (tax or otherwise) in whatever manner it thinks fit;

(b)

oblige any Lender to investigate or claim any credit, relief, remission or repayment available to it or the extent, order and manner of any claim; or

(c)

oblige any Lender to disclose any information relating to its affairs (tax or otherwise) or any computations in respect of Tax.

SHARING AMONG THE LENDERS
22.1

Payments to Lenders
If a Lender (a “Recovering Lender”) receives or recovers any amount from the Borrower other than in accordance with Clause 23 P
( ayment mechanics) (a
“Recovered Amount”) and applies that amount to a payment due under the Finance Documents then:

22.2

(a)

the Recovering Lender shall, within three Business Days, notify details of the receipt or recovery to the other Lenders;

(b)

the Lenders shall determine whether the receipt or recovery is in excess of the amount the Recovering Lender would have been paid had the receipt or
recovery been distributed in accordance with Clause 23 (Payment mechanics), without taking account of any Tax which would be imposed in relation to
the receipt, recovery or distribution; and

(c)

the Recovering Lender shall, within three Business Days of demand by the other Lenders, pay to the other Lenders an amount (the “Sharing Payment”)
equal to such receipt or recovery less any amount which the other Lenders determine may be retained by the Recovering Lender as its share of any
payment to be made, in accordance with Clause 23.1 (Partial payments).

Redistribution of payments
The Lenders shall treat the Sharing Payment as if it had been paid by the relevant Borrower and distribute it between the Lenders (other than the Recovering
Lender) (the “Sharing Lenders”) in accordance with Clause 23.1 (Partial payments) towards the obligations of that Borrower to the Sharing Lenders.

22.3

Recovering Lender’s rights
On a distribution under Clause 22.2 (Redistribution of payments) of a payment received by a Recovering Lender from the Borrower, as between the relevant
Borrower and the Recovering Lender, an amount of the Recovered Amount equal to the Sharing Payment will be treated as not having been paid by that
Borrower.
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22.4

Reversal of redistribution
If any part of the Sharing Payment received or recovered by a Recovering Lender becomes repayable and is repaid by that Recovering Lender, then:

22.5

(a)

each Sharing Lender shall pay to that Recovering Lender an amount equal to the appropriate part of its share of the Sharing Payment (together with an
amount as is necessary to reimburse that Recovering Lender for its proportion of any interest on the Sharing Payment which that Recovering Lender is
required to pay) (the “Redistributed Amount”); and

(b)

as between the relevant Borrower and each relevant Sharing Lender, an amount equal to that relevant Redistributed Amount will be treated as not having
been paid by that Borrower.

Exceptions
(a)

This Clause 22 shall not apply to the extent that the Recovering Lender would not, after making any payment pursuant to this Clause, have a valid and
enforceable claim against the relevant Borrower.

(b)

A Recovering Lender is not obliged to share with any other Lender any amount which the Recovering Lender has received or recovered as a result of
taking legal or arbitration proceedings, if:
(i)

it notified the other Lender of the legal or arbitration proceedings; and

(ii)

the other Lender had an opportunity to participate in those legal or arbitration proceedings but did not do so as soon as reasonably practicable
having received notice and did not take separate legal or arbitration proceedings.
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SECTION 12
ADMINISTRATION
23.

PAYMENT MECHANICS
23.1

Partial payments
If the Lenders receive a payment for application against amounts due in respect of any Finance Documents that is insufficient to discharge all the amounts then
due and payable by the Borrower under those Finance Documents, the Lenders shall apply that payment towards the obligations of that Borrower under those
Finance Documents in the following order:

23.2

23.3

(a)

first, in or towards payment pro rata of any accrued interest, fee or commission due but unpaid under those Finance Documents;

(b)

secondly, in or towards payment pro rata of any principal due but unpaid under those Finance Documents; and

(c)

thirdly, in or towards payment pro rata of any other sum due but unpaid under the Finance Documents.

Business Days
(a)

Any payment under the Finance Documents which is due to be made on a day that is not a Business Day shall be made on the next Business Day in the
same calendar month (if there is one) or the preceding Business Day (if there is not).

(b)

During any extension of the due date for payment of any principal or interest under this Agreement as a result of Clause 23.2(a) interest is payable on the
principal or interest at the rate payable on the original due date.

Currency of account
Dollars is the currency of account and payment for any sum due from the Borrower under any Finance Document.

24.

NOTICES
24.1

Communications in writing
Any communication to be made under or in connection with the Finance Documents shall be made in writing and, unless otherwise stated, may be made by fax
or letter.

24.2

Addresses
The address and fax number (and the department or officer, if any, for whose attention the communication is to be made) of each Party for any communication
or document to be made or delivered under or in connection with the Finance Documents is:
(a)

in the case of the Borrower:
(i)

Address:

Beyond Air, Inc., 825 East Gate Blvd., Suite 320
Garden City, NY 11530

(ii)

Attention:

Adam Newman

(iii)

email:

anewman@beyondair.net
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with a copy to:
(i)

Address:

Ten Earlsfort Terrace Dublin 2

(ii)

Attention:

Bradwell Limited

(b)

in the case of each Original Lender, that set out opposite its name in Schedule 1;

(c)

in the case of each other Lender, that notified in writing to the Borrower on or prior to the date on which it becomes a Party;

or any substitute address or fax number or department or officer as the Party may notify to the other Parties by not less than five Business Days’ notice.
24.3

Delivery
(a)

Any communication or document made or delivered by one person to another under or in connection with the Finance Documents will be effective only:
(i)

if by way of fax, when received in legible form during normal business hours; or

(ii)

if by way of letter, when it has been left at the relevant address or five Business Days after being deposited in the post postage prepaid in an
envelope addressed to it at that address,
and for the Lenders only, if a particular department or officer is specified as part of its address details provided under Clause 24.2
(Addresses), if addressed to that department or officer.

(b)
24.4

Any communication or document which becomes effective, in accordance with paragraphs (a) above, after 5.00 p.m. in the place of receipt shall be
deemed only to become effective on the following day.

Electronic communication
(a)

(b)

Any communication to be made between any two Parties under or in connection with the Finance Documents may be made by electronic mail or other
electronic means (including, without limitation, by way of posting to a secure website) if those two Parties:
(i)

notify each other in writing of their electronic mail address and/or any other information required to enable the transmission of information
by that means; and

(ii)

notify each other of any change to their address or any other such information supplied by them by not less than five Business Days’ notice.

Any such electronic communication as specified in paragraph (a) above to be made between the Borrower and a Lender may only be made in that way to
the extent that those two Parties agree that, unless and until notified to the contrary, this is to be an accepted form of communication.
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24.5

25.

(c)

Any such electronic communication as specified in paragraph (a) above made between any two Parties will be effective only when actually received (or
made available) in readable form.

(d)

Any electronic communication which becomes effective, in accordance with paragraph (c) above, after 5.00 p.m. in the place in which the Party to whom
the relevant communication is sent or made available has its address for the purpose of this Agreement shall be deemed only to become effective on the
following day.

(e)

Any reference in a Finance Document to a communication being sent or received shall be construed to include that communication being made available
in accordance with this Clause 24.4.

English language
(a)

Any notice given under or in connection with any Finance Document must be in English.

(b)

All other documents provided under or in connection with any Finance Document must be:
(i)

in English; or

(ii)

i f not in English, and if so required by the other Parties, accompanied by a certified English translation and, in this case, the English
translation will prevail unless the document is a constitutional, statutory or other official document.

CALCULATIONS AND CERTIFICATES
25.1

Accounts
In any litigation or arbitration proceedings arising out of or in connection with a Finance Document, the entries made in the accounts maintained by a Lender
are prima facie evidence of the matters to which they relate.

25.2

25.3

Certificates and Determinations
(a)

Any certification or determination by a Lender of a rate or amount under any Finance Document is, in the absence of manifest error, conclusive evidence
of the matters to which it relates.

(b)

On request from the Borrower each Lender shall provide the details on which any certification or determination is based in respect of any rate or amount
under any Finance Document.

Day count convention
Any interest, commission or fee accruing under a Finance Document will accrue from day to day and is calculated on the basis of the actual number of days
elapsed and a year of 360 days or, in any case where the practice in a relevant market differs, in accordance with that market practice.
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26.

PARTIAL INVALIDITY
If, at any time, any provision of a Finance Document is or becomes illegal, invalid or unenforceable in any respect under any law of any jurisdiction, neither the legality,
validity or enforceability of the remaining provisions, nor the legality, validity or enforceability of such provision under the law of any other jurisdiction, will in any way
be affected or impaired.

27.

REMEDIES AND WAIVERS
No failure to exercise, nor any delay in exercising, on the part of any Lender, any right or remedy under a Finance Document shall operate as a waiver of any such right
or remedy or constitute an election to affirm any Finance Document. No election to affirm any Finance Document on the part of any Lender shall be effective unless it is
in writing. No single or partial exercise of any right or remedy shall prevent any further or other exercise or the exercise of any other right or remedy. The rights and
remedies provided in each Finance Document are cumulative and not exclusive of any rights or remedies provided by law.

28.

AMENDMENTS AND WAIVERS
28.1

Required consents
Subject to Clause 28.2 (All Lender Matters), any term of the Finance Documents may be amended or waived only with the consent of the Majority Lenders and
the Borrower and any such amendment or waiver will be binding on all Parties.

28.2

All Lender Matters
An amendment or waiver or a consent of, or in relation to, any term of any Finance Document that has the effect of changing or which relates to:

28.3

(a)

the definition of “Majority Lenders” in Clause 1.1 (Definitions);

(b)

an extension to the date of payment of any amount under the Finance Documents;

(c)

any increase or reduction in the Margin or an increase or reduction in the amount of any payment of principal, interest, fees or commission payable (other
than as expressly provided for in this Agreement);

(d)

a n increase in any Commitment or the Total Commitments, an extension of any Availability Period or any requirement that a cancellation of
Commitments reduces the Commitments of the Lender rateably under the relevant Facility;

(e)

any provision which expressly requires the consent of all the Lenders; shall not be made, or given, without the prior consent of all the Lenders.

Excluded Commitments
If any Defaulting Lender fails to respond to a request for a consent, waiver, amendment of or in relation to any term of any Finance Document or any other vote
of Lenders under the terms of this Agreement within 20 Business Days of that request being made (unless the Borrower and the Lenders agree to a longer time
period in relation to any request):
(a)

its Commitment(s) shall not be included for the purpose of calculating the Total Commitments under the relevant Facilities when ascertaining whether
any relevant percentage (including, for the avoidance of doubt, unanimity) of Total Commitments has been obtained to approve that request; and

(b)

its status as a Lender shall be disregarded for the purpose of ascertaining whether the agreement of any specified group of Lenders has been obtained to
approve that request.
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28.4

Replacement of a Lender
(a)

(b)

If at any time:
(i)

any Lender becomes a Non-Consenting Lender (as defined in paragraph (c) below); or

(ii)

the Borrower becomes obliged to repay any amount in accordance with Clause 7.1 (Illegality) or to pay additional amounts pursuant Clause
11.2 (Tax Gross-up) to any Lender in excess of amounts payable to the other Lenders generally, then the Borrower may, on 10 Business
Days’ prior written notice to such Lender (the “ Exiting Lender”), replace the Exiting Lender by requiring such Exiting Lender to (and such
Exiting Lender shall) transfer pursuant to Clause 19 (Changes to the Lenders) all of its rights and obligations under this Agreement to a
Lender or other bank or financial institution (a “Replacement Lender”) selected by the Borrower and which confirms its willingness to
assume and does assume all the obligations of the Exiting Lender in accordance with Clause 28 (Changes to the Lenders) in respect of the
Loan for a purchase price in cash payable at the time of transfer in an amount equal to the outstanding principal amount of such Exiting
Lender’s participation in the outstanding Utilisations and all accrued interest, fees and other amounts payable to such Exiting Lender under
the Finance Documents.

In the event that:
(i)

the Borrower has requested the Lenders to give a consent in relation to, or to agree to a waiver or amendment of, any provisions of the
Finance Documents;

(ii)

the consent, waiver or amendment in question requires the approval of all the Lenders; and

(iii)

Lenders whose Commitments aggregate more than 66⅔ per cent of the Total Commitments (or, if the Total Commitments have been reduced
to zero, aggregate more than 66⅔ per cent of the Total Commitments prior to that reduction) have consented or agreed to such waiver or
amendment, then any Lender who does not and continues not to consent or agree to such waiver or amendment shall be deemed a “NonConsenting Lender”.
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28.5

Replacement of a Defaulting Lender
(a)

28.6

Disenfranchisement of Defaulting Lenders
(a)

(b)

29.

The Borrower may, at any time a Lender has become and continues to be a Defaulting Lender, by giving 20 Business Days’ prior written notice to such
Lender replace such Lender by requiring such Lender to (and, to the extent permitted by law, such Lender shall) transfer pursuant to Clause 19 (Changes
to the Lenders) all (and not part only) of its rights and obligations under this Agreement to a Lender or other bank, financial institution, trust, fund or
other entity (a “Replacement Lender”) selected by the Borrower, which confirms its willingness to assume and does assume all the obligations, or all the
relevant obligations, of the transferring Lender in accordance with Clause 19 (Changes to the Lenders).

For so long as a Defaulting Lender has any Available Commitment, in ascertaining:
(i)

the Majority Lenders; or

(ii)

whether:
(A)

any given percentage (including, for the avoidance of doubt, unanimity) of the Total Commitments; or

(B)

the agreement of any specified group of Lenders, has been obtained to approve any request for a consent, waiver, amendment or other
vote of Lenders under the Finance Documents that Defaulting Lender’s Commitments will be reduced by the amount of its Available
Commitments and, to the extent that that reduction results in that Defaulting Lender’s Total Commitments being zero, that Defaulting
Lender shall be deemed not to be a Lender for the purposes of paragraphs (i) and (ii) above.

For the purposes of this Clause 28.6, the Borrower and Lenders may assume that the following Lenders are Defaulting Lenders:
(i)

any Lender which has notified the Borrower or other Lenders that it has become a Defaulting Lender;

(ii)

any Lender in relation to which it is aware that any of the events or circumstances referred to in paragraphs (a), (b) or (c) of the definition of
“Defaulting Lender” has occurred unless it has received notice to the contrary from the Lender concerned or the other Parties are otherwise
aware that the Lender has ceased to be a Defaulting Lender.

CONFIDENTIAL INFORMATION
29.1

Confidentiality
Each Lender agrees to keep all Confidential Information confidential and not to disclose it to anyone, save to the extent permitted by Clause 29.2 D
( isclosure of
Confidential Information) and to ensure that all Confidential Information is protected with security measures and a degree of care that would apply to its own
confidential information.
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29.2

Disclosure of Confidential Information
Subject to paragraph (d) below, any Lender may disclose:
(a)

to any of its Affiliates and any of its or their officers, directors, employees, professional advisers, auditors, partners and Representatives such Confidential
Information as that Lender shall consider appropriate if any person to whom the Confidential Information is to be given pursuant to this paragraph (a) is
informed in writing of its confidential nature and that some or all of such Confidential Information may be price-sensitive information except that there
shall be no such requirement to so inform if the recipient is subject to professional obligations to maintain the confidentiality of the information or is
otherwise bound by requirements of confidentiality in relation to the Confidential Information;

(b)

to any person:
(i)

to (or through) whom it assigns or transfers (or may potentially assign or transfer) all or any of its rights and/or obligations under one or more
Finance Documents;

(ii)

to whom information is required or requested to be disclosed by any court of competent jurisdiction or any governmental, banking, taxation or
other regulatory authority or similar body, the rules of any relevant stock exchange or pursuant to any applicable law or regulation;

(iii)

to whom information is required to be disclosed in connection with, and for the purposes of, any litigation, arbitration, administrative or other
investigations, proceedings or disputes;

(iv)

who is a Party;

(v)

with the consent of the Borrower

in each case, such Confidential Information as that Lender shall consider appropriate if:
(A)

in relation to paragraph (i) the person to whom the Confidential Information is to be given has entered into a Confidentiality Undertaking
except that there shall be no requirement for a Confidentiality Undertaking if the recipient is a professional adviser and is subject to
professional obligations to maintain the confidentiality of the Confidential Information;

(B)

in relation to paragraphs (ii) and (iii) the person to whom the Confidential Information is to be given is informed of its confidential nature
and that some or all of such Confidential Information may be price-sensitive information except that there shall be no requirement to so
inform if, in the opinion of that Lender, it is not practicable so to do in the circumstances; and
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29.3

Entire agreement
This Clause 29 (Confidential Information) constitutes the entire agreement between the Parties in relation to the obligations of the Lenders under the Finance
Documents regarding Confidential Information and supersedes any previous agreement, whether express or implied, regarding Confidential Information.

29.4

Inside information
Each of the Lenders acknowledges that some or all of the Confidential Information is or may be price-sensitive information and that the use of such
information may be regulated or prohibited by applicable legislation including securities law relating to insider dealing and market abuse and each of the
Lenders undertakes not to use any Confidential Information for any unlawful purpose.

29.5

Notification of disclosure
Each of the Lenders agrees (to the extent permitted by law and regulation) to inform the Borrower:

29.6

(a)

of the circumstances of any disclosure of Confidential Information made pursuant to Clause 29.2(ii) except where such disclosure is made to any of the
persons referred to in that paragraph during the ordinary course of its supervisory or regulatory function; and

(b)

upon becoming aware that Confidential Information has been disclosed in breach of this Clause.

Continuing obligations
The obligations in this Clause are continuing and, in particular, shall survive and remain binding on each Lender for a period of twelve months from the earlier
of:

30.

(a)

the date on which all amounts payable by the Borrowers under or in connection with the Finance Documents have been paid in full and all Commitments
have been cancelled or otherwise cease to be available; and

(b)

the date on which such Lender otherwise ceases to be a Lender.

COUNTERPARTS
Each Finance Document may be executed in any number of counterparts, and this has the same effect as if the signatures on the counterparts were on a single copy of the
Finance Document.
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SECTION 13
GOVERNING LAW AND ENFORCEMENT
31.

GOVERNING LAW
This Agreement and any non-contractual obligations arising out of or in connection with it (save in respect of the Warrant Instruments) are governed by the laws of
Ireland.

32.

ENFORCEMENT
Jurisdiction
32.1

Save in respect of the Warrant Instruments, the courts of Ireland have exclusive jurisdiction to settle any dispute arising out of or in connection with this
Agreement (including a dispute relating to the existence, validity or termination of this Agreement) or any non-contractual obligation arising out of or in
connection with this Agreement (a “Dispute”).

32.2

The Parties agree that the courts of Ireland are the most appropriate and convenient courts to settle Disputes (except in respect of the Warrant Instruments) and
accordingly no Party will argue to the contrary.

32.3

This Clause 32 is for the benefit of the Lenders and Secured Parties only. As a result, no Lender or Secured Party shall be prevented from taking proceedings
relating to a Dispute in any other courts with jurisdiction. To the extent allowed by law, the Lenders and Secured Parties may take concurrent proceedings in
any number of jurisdictions.

This Agreement has been entered into on the date stated at the beginning of this Agreement.
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SCHEDULE 1
The Original Lenders
Name of Original
Lender

Notice Details

Tranche 1
Commitment

Tranche 2
Commitment

Tranche 3
Commitment
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Tranche 4
Commitment

Tranche 5
Commitment

Total Commitment

SCHEDULE 2
Conditions Precedent
1.

2.

Borrower
(a)

A copy of the constitutional documents of the Borrower.

(b)

A copy of a resolution of the board of directors of the Borrower:
(i)

approving the terms of, and the transactions contemplated by, the Finance Documents, authorising borrowing under the Finance Documents and
resolving that it execute the Finance Documents;

(ii)

authorising a specified person or persons to execute the Finance Documents to which it is a party on its behalf; and

(iii)

authorising a specified person or persons, on its behalf, to sign and/or despatch all documents and notices (including, if relevant, any Utilisation
Request) to be signed and/or despatched by it under or in connection with the Finance Documents to which it is a party.

(c)

A specimen of the signature of each person authorised by the resolution referred to in paragraph (b) above in relation to the Finance Documents and
related documents.

(d)

A certificate of the Borrower (signed by a director) confirming that borrowing or guaranteeing or securing, as appropriate, the Total Commitments would
not cause any borrowing, guaranteeing, security or similar limit binding on the Borrower to be exceeded;

Finance Documents
The following documents in the agreed form, each duly executed and delivered by the Borrower party to such document:

3.

(a)

this Agreement;

(b)

the Warrant Instruments.

Other documents and evidence
(a)

Satisfactory up to date searches on the Borrower in the Companies Registration Office of Ireland.

(b)

A copy of any other Authorisation or other document, opinion or assurance which the Lenders consider to be necessary or desirable (if it has notified the
Borrower accordingly) in connection with the entry into and performance of the transactions contemplated by any Finance Document or for the validity
and enforceability of any Finance Document.
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SCHEDULE 3
Utilisation Request
From: [Borrower]
To: [The Lenders]
Dated:
Dear Sirs
Facility Agreement
dated [●] (the “Agreement”)
1.

We refer to the Agreement. This is a Utilisation Request. Terms defined in the Agreement have the same meaning in this Utilisation Request unless given a different
meaning in this Utilisation Request.

2.

We wish to borrow a Loan on the following terms:
Tranche:
Proposed Utilisation Date:

[●] (or, if that is not a Business Day, the next Business Day)

Amount:

$[●] or, if less, the Available Facility

3.

We confirm that each condition specified in Clause 4.2 (Further Conditions Precedent) is satisfied on the date of this Utilisation Request.

4.

The proceeds of this Loan should be credited to [account].

This Utilisation Request is irrevocable.
Yours faithfully

authorised signatory for
[name of Borrower]
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SCHEDULE 4
Form of Transfer Certificate
To: [●] (the Lenders)
From: [The Existing Lender] (the “Existing Lender”) and [The New Lender] (the “New Lender”)
Dated:
Facility Agreement
dated [●] (the “Agreement”)
We refer to the Agreement. This is a Transfer Certificate. Terms defined in the Agreement have the same meaning in this Transfer Certificate unless given a different meaning in
this Transfer Certificate.
We refer to Clause 19.4 (Procedure for Transfer):
The Existing Lender and the New Lender agree to the Existing Lender transferring to the New Lender by novation and in accordance with Clause 19.4 Procedure
(
for Transfer)
all of the Existing Lender’s rights and obligations under the Agreement and the other Finance Documents which relate to that portion of the Existing Lender’s Commitment and
participation in Loans under the Agreement as specified in the Schedule.
The proposed Transfer Date is [●].
The [Facility Office] and address, fax number and attention details for notices of the New Lender for the purposes of Clause 24.2 (Addressees) are set out in the Schedule.
The New Lender expressly acknowledges the limitations on the Existing Lender’s obligations set out in Clause 19.3(c).
The New Lender confirms, without liability to any Borrower, that it is:
[a Qualifying Lender (other than a Treaty Lender);]
[a Treaty Lender;]
[not a Qualifying Lender].
This Transfer Certificate may be executed in any number of counterparts and this has the same effect as if the signatures on the counterparts were on a single copy of this
Transfer Certificate.
This Transfer Certificate and any non-contractual obligations arising out of or in connection with it are governed by the laws of Ireland.
This Transfer Certificate has been entered into on the date stated at the beginning of this Transfer Certificate.
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THE SCHEDULE
Commitment/rights and obligations to be transferred
[insert relevant details]
[Facility Office address, fax number and attention details for notices and account details for payments,]
[Existing Lender]

[New Lender]

By:

By:

This Transfer Certificate is accepted by the Lenders and the Transfer Date is confirmed as [
[Lenders]
By:
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].

SCHEDULE 5
Form of Assignment Agreement
To: [●] the Lenders and [●] the Borrower
From: [the Existing Lender] (the “Existing Lender”) and [the New Lender] (the “New Lender”)
Dated:
[●] Facility Agreement
dated [●] (the “Agreement”)
We refer to the Agreement. This is an Assignment Agreement. Terms defined in the Agreement have the same meaning in this Assignment Agreement unless given a different
meaning in this Assignment Agreement.
We refer to Clause 19.5 (Procedure for Assignment):
The Existing Lender assigns absolutely to the New Lender all the rights of the Existing Lender under the Agreement and the other Finance Documents which relate to that
portion of the Existing Lender’s Commitment and participations in Loans under the Agreement as specified in the Schedule.
The Existing Lender is released from all the obligations of the Existing Lender which correspond to that portion of the Existing Lender’s Commitment and participations in
Loans under the Agreement specified in the Schedule.
The New Lender becomes a Party as a Lender and is bound by obligations equivalent to those from which the Existing Lender is released under the paragraph above0 above.
The proposed Transfer Date is [●]
On the Transfer Date the New Lender becomes Party to the Finance Documents as a Lender.
The [Facility Office] and address, fax number and attention details for notices of the New Lender for the purposes of Clause 24.2 (Addressees) are set out in the Schedule.
The New Lender expressly acknowledges the limitations on the Existing Lender’s obligations set out in Clause 19.3(c).
The New Lender confirms, without liability to any Borrower, that it is:
(c) [a Qualifying Lender (other than a Treaty Lender);]
[a Treaty Lender;]
[not a Qualifying Lender].
This Assignment Agreement acts as notice to the Lenders and to the Borrower of the assignment referred to in this Assignment Agreement.
This Assignment Agreement may be executed in any number of counterparts and this has the same effect as if the signatures on the counterparts were on a single copy of this
Assignment Agreement.
This Assignment Agreement and any non-contractual obligations arising out of or in connection with it are governed by the laws of Ireland.
This Assignment Agreement has been entered into on the date stated at the beginning of this Assignment Agreement.
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THE SCHEDULE
Rights to be assigned and obligations to be released and undertaken
[insert relevant details]
[Facility office address, fax number and attention details for notices and account details for payments]
[Existing Lender]

[New Lender]

By:

By:

This Assignment Agreement is accepted by the Lenders and the Transfer Date is confirmed as [●].
Signature of this Assignment Agreement by the Lenders constitutes confirmation by the Lenders of receipt of notice of the assignment referred to herein.
[Lenders]
By:
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SCHEDULE 6
Form of Increase Confirmation
4.

To:

[●] as Lenders and the Borrower

5.

From:

[●] [insert name of Increase Lender] (the “Increase Lender”)

6.

Dated: [●] [insert date]
[●] [insert amount] Facility Agreement
dated [●] [insert date] (the “Facility Agreement”)

1.

We refer to the Facility Agreement. This agreement (the “Agreement”) shall take effect as an Increase Confirmation for the purpose of the Facility Agreement. Terms
defined in the Facility Agreement have the same meaning in this Agreement unless given a different meaning in this Agreement.

7.

We refer to Clause 2.2 (Increase) of the Facility Agreement.

8.

The Increase Lender agrees to assume and will assume all of the obligations corresponding to the Commitment specified in the Schedule (the “Relevant Commitment”)
as if it was an Original Lender under the Facility Agreement.

9.

The proposed date on which the increase in relation to the Increase Lender and the Relevant Commitment is to take effect (the “Increase Date”) is [●] [insert date].

10.

On the Increase Date, the Increase Lender becomes party to the relevant Finance Documents as a Lender.

11.

The Facility Office and address, fax number and attention details for notices to the Increase Lender for the purposes of Clause 24.2 (Addresses) are set out in the
Schedule.

12.

The Increase Lender confirms, for the benefit of the Lenders and without liability to the Borrower, that it is [a Qualifying Lender (other than a Treaty Lender)]/[a
Treaty Lender]/[not a Qualifying Lender].

13.

This Agreement may be executed in any number of counterparts and this has the same effect as if the signatures on the counterparts were on a single copy of this
Agreement.

14.

This Agreement is governed by the laws of Ireland.

15.

This Agreement has been entered into on the date stated at the beginning of this Agreement.
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SCHEDULE
Relevant Commitment/rights and obligations to be assumed by the Increase Lender
[●] [insert relevant details]
Other details
1.

Facility Office address:

[●]

2.

Contact address:

[●]

3.

Contact fax number:

[●]

4.

Contact attention details:

[●]

5.

Account details for payments:

[●]

By:
For and on behalf of [●]● [insert name of Increase Lender]
This Agreement is accepted as an Increase Confirmation for the purposes of the Facility Agreement by the Lenders and the Increase Date is confirmed as [●] [insert Increase
Date].
By:
For and on behalf of [●] [Lenders]
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SIGNATURES
THE BORROWER

Signed for and on behalf of
BEYOND AIR IRELAND LIMITED
THE ORIGINAL LENDERS
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